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(2) Allan R. Brewer-Carias, Constitutional Courts as Positive Legislators,
Cambridge University Press, 2011; Evgeni TANCHEYV, Constitutional
Review Design and Functions Implications for The Separation of
Powers, available at: http://www.venice.coe. int/webforms/
documents/?pdf=CDL-JU (2015) 021-e
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(1) Hans. Kelsen, “La garantie juridictionnelle de la constitution (La
Justice constitutionnelle)”’, Revue du droit public et de la science
politique en France et a I'étranger, Librairie General de Droit et the
Jurisprudence, Paris 1928, pp. 197-257. See also the Spanish text in
Hans Kelsen, La garantia jurisdiccional de la Constituciéon (La justicia
constitucional), Universidad Nacional Autonoma de Mexico, Mexico
2001.

(2) As all the National Reporters, in one way or another, have done in their
National Reports for Subject IV.B.2 of the XVIII International
Congress of Comparative Law, Washington, July 2010. For the
purpose of this General Report, I received the following National
Reports: ARGENTINA I: Alejandra Rodriguez Galan and Alfredo
Mauricio Vitolo, “Constitutional Courts as “Positive Legislators”
(Argentina), pp. 18; ARGENTINA II: Nestor Pedro Sagues, “La Corte
Suprema Argentina como legislador positivo” (pp 24); AUSTRALIA:
Cherryl Saunders, “Interpretation and review” (pp.54 pp.); AUSTRIA:
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Konrad Lachmayer, “Constitutional Courts as ‘Positive Legislators’”
(13 pp.); BELGIUM: Patricia Popelier, “L’activit¢ du judge
constitutional belge comme législateur” (16 pp.); BRAZIL I: Thomas
Bustamante and Evanilda de Godoi Bustamante, “Constitutional
Courts as “Negative Legislators:” The Brazilian Case” (29 pp.);
BRAZIL 1II: Marcelo Figuereido, “Judicial remedies aimed to fill the
Legislative Gaps resulting from State Omissions under Brazilian Law”
(12 pp); BRAZIL III: Luis Roberto Barroso, Thiago Magalhaes and
Felipe Drummond, “Notas sobre a questio do Legislador Positivo”
(pp-47); CANADA: Kent Roach, “Constitutional Courts as Positive
Legislators: Canada Country Report” (25 pp.); COLOMBIA I:
German Alfonso Lopez Daza, “Le juge constitutionnel colombien,
législateur cadre positif: un gouvernement des juges (16 pp.);
COLOMBIA 1II: Sandra Morelli, “The Colombian Constitutional
Court: from Institutional Leadership, to Conceptual Audacity” (20
pp.); COSTA RICA: Ruben Hernandez Valle, “Las Cortes
Constituitonales como Legisladores positivos” (43 pp.); CROATIA:
Sanja Bari¢ and Petar Baci¢, “Constitutional Courts as positive
legislators. National Report: Croatia” (29 pp); CZECH REPUBLIC:
Zdenek Kuhn, “Czech Constitutional Court as Positive Legislator” (17
pp.); FRANCE: Bertrand Mathieu, “Le Conseil constitutionnel
‘législateur positif. Ou la question des interventions du juge
constitutionnel francais dans I’exercise de la function legislative”(18
pp.); GERMANY: Ines Hartel, “Constitutional Courts as Positive
Legislators” (22 pp); GREECE: Julia Iliopoulos-Strangas and
Stylianos-Ioannis G. Koutna, “Constitutional Courts as Positive
Legislators. Greek National Report” (24 pp.); HUNGARY, Lorant
Csink, Jozef Petretei and Peter Tilk,“Constitutional Court as Positive
Legislator. Hungarian National Report” (7 pp); INDIA: Surya Deva,
“Constitutional Courts as ‘Positive Legislators: The Indian Experience,
(11 pp.); ITALY: Giampaolo Parodi,“The Italian Constitutional Court
as ‘Positive Legislator’(13 pp.); MEXICO: Eduardo Ferrer Mac
Gregor, “La Corte Suprema de Justicia como Tribunal Constitucional”
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(27 pp.); NETHERLAND: J. Uzman, T. Barkhuysen & M.L.
Emmerik,“The Dutch Supreme Court: A Reluctant Positive
Legislator?” (54 pp); NICARAGUA: Sergio J. Cuarezma Teran and
Francisco Enriquez Cabistan,“La estructura normativa de la
Constitucion Politica de Nicaragua y sus mecanismos de tutela (55 pp.);
NORWAY, Eivind Smith, “Constitutional Courts as ‘Positive
Legislators:” Norway” (7 pp.); PERU I: Francisco Eguiguren and
Liliana Salome,“Funcién contra-mayoritaria de la Juridiccion
Constitucional, su legitimidad democratica y los conflictos entre el
Tribunal Constitucional y el Legislador” (18 pp.); PERU II: Fernan
Altuve Febres, “El Juez Constitucional como legislador positivo en el
Pera” (30 pp); POLAND, Marek Safjan,“The Constitutional Courts as
a Positive Legislator” (18 pp.); PORTUGAL: Joaquim de Sousa
Ribeiro and Esperanca Mealha,“Constitutional Courts as “Positive
Legislators,” (Portugal)” (11 pp.); SERBIA: Bosko Tripkovi¢, “A
National Report for Serbia on the topic Constitutional Courts as
“Positive Legislators” (19 pp); SLOVAKIA: Jan Svak and Lucia
Berdisova, “Constitutional Court of the Slovak Republic as Positive
Legislator via Application and Interpretation of the Constitution” (14
pp.); SPAIN: Francisco Fernandez Segado, “El Tribunal
Constitucional como Legislador Positivo (Spain)” (48 pp); SWEEDEN:
Joakim Nergelius, “Human Rights and Judicial Review” (29 pp.);
SWITZERLAND, Tobias Jaag, “Constitutional Courts as °‘Positive
Legislators:> Switzerland”(23.pp); UNITED KINGDOM: John Bell,
“Constitutional Courts as ‘Positive Legislators’: United Kingdom” (8
pp.), UNITED STATES: Laurence Claus and Richard S Kay,
“Constitutional Courts as ‘Positive Legislators’ in the United States”
(38 pp); VENEZUELA: Daniela Urosa, “Cortes Constitucionales como
‘Legisladores Positivos:’ La experiencia venezolana” (30 pp.).

¥4 i aliaziifly g lall Sygacd) s



G9LL Sasea u 9/ (YWY dad) WY adall

@2 VY vale B e JgY (oS Jila dcadd 1) AL g g dpiliadl) A8 0
g il Ay gl cilingl) oda Jha g8 g b A oeadS i Ty -l
i g ) £l (e LSl Agiliad cillabiay ailali LgiSl g ¢ galal) plall) k)
A gl
2 alad) il 8 U uels (5401 -alJAT) 138 0 groidal gl) (e (S A g
Lladl) 4,08 1) Al aa Jla Ul (ablisy -7 cpuds LSBY 188 o (LSl glus oS0k
CullS G Ay e Baadal) il gl 8 1 pdatia g B ) LS (oA 438 al) e
R Gl G OB e i Lal (Jadlly cliaad 9B Lilal) dasaall g 458 1aY) aStaal)

D0 5 s BLARS Ala) fly )93 gk

(1) See in general Charles Eisenmann, La justice constitutionelle et la
Haute Cour Constitutionelle d’Autriche, (reprint of the original book
of 1928 with H. Kelsen s Preface), Economica, Paris 1986; Konrad
Lachmayer, Austrian National Report, p. 1.

(2) See Zdenek Kuhn, Czech National Report, op. cit., p. 1

(3) Kelsen called constitutional justice as its more personal work. See Theo
Ohlinger, “Hans Kelsen y el derecho constitucional federal austriaco.
Una retrospectiva critica,” in Revista Iberoamericana de Derecho
Procesal Constitucional, No 5, Instituto Iberoamericano de Derecho
Procesal Constitucional, Editorial Porrua, Mexico 2006, pp. 219.

(4) For the purpose of this General Report, the expression “Constitutional
Courts” is going to be used in general terms referring not only to
“Constitutional Tribunals, Courts or Councils” specifically established
in many countries as “Constitutional Jurisdictions” with powers to
annul with erga omnes effects unconstitutional statutes, but also to
Supreme Courts or Tribunals or High Courts when acting as
constitutional judges.
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(1) Mauro Cappelletti, Judicial Review in Contemporary World,
Indianapolis 1971, p.45; Mauro Cappelletti and J.C. Adams, “Judicial
Review of Legislation: European Antecedents and Adaptations”,
Harvard Law Review, 79, 6, April 1966, p. 1207; Mauro Cappelletti,
“El control judicial de la constitucionalidad de las leyes en el derecho
comparado”, in Revista de la Facultad de Derecho de México, 61, 1966,
p- 28; Allan R. Brewer-Carias, Judicial Review in Comparative Law,
Cambridge University Press, Cambridge 1989; Allan R. Brewer-
Carias, Etutes de droit pubic comparé, Bruilant, Bruxelles 2000, pp.
653 ff.

(2) Lucio Pegoraro, ”Clasificaciones y modelos de justicia constitucional en
la dinamica de los ordenamientos,” in Revista Iberoamericana de
Derecho Procesal Constitucional, No 2, Instituto Iberoamericano de
Derecho Procesal Constitucional, Editorial Porrua, Mexico 2004, pp.
131 ff.; Alfonse Celotto, “La justicia constitucional en el mundo:
formas y modalidade,” in Revista Iberoamericana de Derecho Procesal
Constitucional, No 1, Instituto Iberoamericano de Derecho Procesal
Constitucional, Editorial Porrua, Mexico 2004, pp. 3 ff.

(3) Francisco Fernandez Segado, La justicia constitucional ante el siglo
XXI. La progresiva convergencia de los sistemas americano y europeo-
kelseniano, Libreria Bonomo Editrice, Bologna 2003, pp. 40 ff.;
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(1) Louis Favoreu, Les Cours Constitutionnelles, P.U.F., 1986; Michel
Fromont, La justice constitutionnelle dans le monde, Dalloz, Paris
1996; D. Rousseau, La justice constitutionnelle en Europe,
Montrchrestien, Paris 1998.

(2) Francisco Fernandez Segado, “La obsolecencia de la bipolaridad
‘modelo  Americano-modelo europeo-kelseniano’ como criterio
analitico del control de constitucionalidad y la busqueda de una nueva
tipologia explicativa,” in his bool La Justicia Constitucional: Una visién
de derecho comparado, Tomo I, Ed. Dykinson, Madrid 2009, pp. 129-
220; Guillaume Tusseau, Contre les “modéles” de justice
constitutionnelle: essai de critique métodologique, Bononia University
Press, Edition bilingue: francais-italien, 2009; Guillaume Tusseau,
“Regard critique sur les outils methodologique du comparatisme.
L’example des modeles de justice constitutionnelle,” in IUSTEL,
Revista General de Derecho Piblico Comparado, No 4, Madrid, enero
2009, pp. 1-34.

(3) In fact, what can be considered obsolete in this matters is the distinction
established departing from an erroneous denomination that has been
given to the two systems, particularly many in Europe, contrasting the
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Constitutional Court, Tribunal or Council or to a Supreme or
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so called “American” and “European” systems, ignoring that the
“European” system, which cannot be reduced to the existence of a
specialized Constitutional Court, existed in Latin America a few
decades before its introduction in the Czechoslovak Constitution; and
that the “American” system is not at all endemic of countries with
common law systems of Law, having been spread since the 19th
century into countries with Roman law traditions. See Allan R.
Brewer-Carias, Judicial Review in Comparative Law, Cambridge
University Press, Cambridge 1989; Vicki C. Jackson and Mark
Tushent, Comparative Constitutional Law, Second Edition,
Foundation Press Thomson West 2006, pp.465 ff., 485 ff. On the other
hand, as it has been pointed out by Francisco Rubio Llorente, it is
impossible to talk about a “European” system, when within Europe
there are more differences between the existing systems of judicial
review than between any of them and the “American” one. See
Francisco Rubio Llorente, “Tendencias actuales de la jurisdiccion
constitucional en Europa,” in Manuel Fraga. Homenaje Académico,
Vol. 11, Fundacion Canovas del Castillo, madrid 1997, p. 1.416.
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(1) As it is for instance the case of Portugal and in a certain way in Greece,
also in Canada and in many Latin American countries, like Brazil,
Colombia, Dominican Republic, Ecuador, Guatemala, Mexico,
Nicaragua, Peru and Venezuela. See Allan R. Brewer-Carias, “La
jurisdiccion constitucional en America Latina” en Domingo Garcia
Belaunde-Francisco  Fernandez  Segado  (Coordinadores), La
jurisdiccion constitucional en Iberoamérica, Dykinson S.L. (Madrid),
Editorial

(2) Allan R. Brewer-Carias, Constitutional Protection of Human Rights in
Latin America. A Comparative Study of Amparo Proceeding,
Cambridge University Press, New York 2009, pp. 81 ff.
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O S (Al cdISall Agal ga Jal (e Aidgal) Gl sl g 2By
O Adlia 4y ) g Alaliw o) i 2y (B cillabecd) 0l Jhia gt g Al 450
cclaloat) cp Juadl) faga ) 3R Bale ¢S Al COISEA) Al A g pdal)
a0 o Lgad ) e ¥ ) ABaT) (g Ayl il glly Ablaial) Gl Lapa
pLad) ) Aala ¢ysa gl 6l L oS - CpuadS AR culln (e g phal) plaDY
(Coliial) i guda gal) ALY (g pua) Sl Uidas ~Alian Ay ) gns Aatns
Lagd £LalY) cillabes cuilS Eum D g 338 5 Lia ol 68 S (A 1Sy 5l J g0 g B
Jaall Lidal) aSlaal) ) (VAGA ale dia ccuaie a8 4, ) ) cilay picilly glaiy
.(‘)Supreme Courts of Justice

ALl 408 1) AU A8 La 4gh T3 lS M) ciBgl) (B oo AT Aali (g
o Agiladl) 4 1) sl ae 13la UaBlis Jilay aUAT) 138 S <Ly gl A 43S al)

(1) On the origins of the Colombian and Venezuelan systems, see Allan R.
Brewer-Carias, El sistema mixto o integral de control de Ila
constitucionalidad en Colombia y Venezuela, Universidad Externado
de Colombia, Pontificia Universidad Javeriana, Bogota 1995. See
Sandra Morelli, Colombian National Report I, op. cit., p. 2

vYo 3LaB g huusgdlall Srgoedl Ml



G9LL Sasea u 9/ (YWY dad) WY adall

48y a1 el daSaal) asa Lia 438 jaY) Baaiall il o) 8 gkl (521 4y S al)
A ) ey (VALY ale @ Marbury v. Madison 4 & il
Sdad) B pde aulill ¢ Rl Ala ¢ i) 3B (S 4 S pal) Apilial) 4408 ) ol ¢
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Sl ALl dactal) gaad) A8 gy S a8 Ladic Alf cadli L rag
o2 asde A 08 s Ll (Jadlly daa aURH i (S (gl (A dpiliall) 408,00
Gy Lal Ul 4538 pal) @ Ailiall) 4408 1) aUaS (S Ladyy A Sy pal g0
Ao Jell Gl A (Sl Gigiag Jladi A Gl il (e B e

A8 ) i B CpaalS S g cila il ) pd py Juail) o ABall
A gy A ) Gl A cllish) g cla jiial) oda cadl dua (gl B dyilail)
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(1) Marbury v. Madison, 5 U.S. 137 (1803).

(2) Allan R. Brewer-Carias, “La jurisdiccion constitucional en America
Latina” en Domingo Garcia Belaunde-Francisco Fernandez Segado
(Coordinadores), La jurisdiccion constitucional en Iberoamérica,
Dykinson S.L. (Madrid), Editorial Juridica Venezolana (Caracas),
Ediciones Juridicas (Lima), Editorial Juridica E. Esteva (Uruguay),
Madrid 1997, pp. 117-161

(3) Eivind Amith, Norway National Report, op. cit., p. 1.

(4) Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, pp. 2-3
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PN el quwn &35 symbolic end of the sovereignty of the law
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Sle YYD a8 o) gl Gadaal) Clabaid) g gi o 4B 4d) ) LAY Jaas (V)
4 ) giaal) A3 400 » ggday JAY) Foy Ll 138 B Lgni af AN Cdlpaail) Gy e S LY 0 0 A
ol Alad) & ) gaal) A48 ) Lgiias A1) L) jal) of Baadlyg ARleal) 480 ) g (1) ABaDN)
G (VY) BaLalld Y A gl e YYD o stal) Joawil) JB B Lo sl Gl o0
e s (99 calls dalad) () o) g Aalia) (i) BN to AB L) A0 L Aaldl) ) gl
Gosmdll Jaaatl) el g A g o) ALilad) A8 L AGLiEELY) o) gAL cla) 8y AdLa) Jao
R ARRY B Gl ) (AR A ) gil) A8 5 gL ) /Y B Bagan Bale ABL) Lo
240 ¢ gieal) (pa V/1Y Balall g9 La question préjudicielle 4 ¥ Aluall” auly
& BN aday Uy pi Lasa oy caSlaall saa) La SR 5 go3 LS dlaail) A A
(o) pulaall o Allual) 038 G2 e o A0 ) ghaal) LIS Al clyjadly (3 giall
Qang Badaa e A Lgd Jualy o1 (lil) AaSaa (e gh A gal) (udaa e Ala) o 3L
ccighlliae Lana Lana 30 (Jualill (e d3al | MBalall 038 (Gadali gy paibi] () 5B
csdall Llaa Yo v A glgr oa YT B (o gl Jodaill g L B (o gial] udanall
N0 @Yy oF aamll (Y e alaal) iy oSl

(2) Bertrand Mathieu, French National Report, op. cit., p. 5.
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48,00 (6 38 jall AL (Gl gaa duald Aduay (puulS Jla 3By dyiliall) 440850
O (e 481 (5 3 sall AU 138 a g8 . ccillabid] G Jualll) Tase pea Asiliaidl)
¢ gl AR Cilag il Ay o)) 0 gaBay —f pdial) & A gall cillalu (aa)
£ oall j saaall Jlanall W8Lgai) el jutiay 0 599
dale Basld plu ) ing gl L) ol zlada¥) da uall 13 A
Cnra gyt o Lad) O Adaadla a5 (Ml alad) adall culd Ad g pEal) i) oY
Mgy it A8 g ATId (B cdmy ad (rag el Sl Sl g (Sl 138 A Jian
Sl sl aafn aai cclay pdil) olad) Aabucy asiall Al daSaal) of A) gald
O G af ) Ao Al ASl ) oS g (D gy (DM Ary ) Adaldd) (g 98

(1) Hans Kelsen, “La garantie juridictionnelle de la constitution (La Justice
constitutionnelle)”, Revue du droit public et de la science politique en
France et a I'étranger, Librairie General de Droit et de Jurisprudence,
Paris 1928, pp. 197-257; Hans Kelsen, “Judicial Review of Legislation.
A Comparative Study of the Austrian and the American Constitution,”
in The Journal of Politics, Vol 4, No 2, May 1942.

(2) "to annul a statute, is to establish a general norm, because the
annulment of a statute has the same general character of its adoption,”
and after considering that to annul a statute is “the same as to adopt it
but with a negative sign, and consequently in itself, a legislative
function, he considered that the Court that has the power to annul
statutes is, consequently, “an organ of the Legislative branch.", See
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Hans Kelsen, La garantia jurisdiccional de la Constitucion (La Justicia
Constitucional), Universidad Nacional Autonoma de Mexico, Mexico
2001, p. 54.

"the “activity of the constitutional jurisdiction” is an “activity of the
Negative Legislator,” this does not mean that the Constitutional Court
exercises a “legislative function” because this is characterized by the
“free creation” of norms, which does not exist in the case of the
annulment of statutes, which on the contrary is a “jurisdictional
function” that can only be “essentially accomplished in application of
the norms of the Constitution,” that is, “absolutely determined in the
Constitution.”", Id. pp. 56-57. See Allan R. Brewer-Carias, Etudes de
Droit Public Comparé, Bruylant, Bruxelles 2003, p. 682

purely juridical mission, that of interpreting the Constitution,” being
the power to annul unconstitutional statutes the principal guaranty of
the supremacy of the Constitution.", See Hans Kelsen, La garantia
jurisdiccional de la Constitucion (La Justicia Constitucional),
Universidad Nacional Autonoma de Mexico, Mexico 2001, p. 57
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O 98 7 AT af g (A IaY) il AN o) Jlae ) o Al Adalud) Jles ) any o ot
U Jads o ¢rSa " alpmad) Jlas 11 A a5 (8 (LS pal (A Ll Jlas ) odh (3l (e
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(1) Allan R. Brewer-Carias, Etudes de Droit Public Comparé, Bruylant,

Bruxelles 2003, p. 685. See also, A. Perez Gordro, El Tribunal

Constitucional y sus funciones, Barcelona 1982, p. 41. See the comment

of Laurence Claus & Richard S. Kay, US National Report, op. cit., pp.

4, 6.
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(1) Hans Kelsen, La garantia jurisdiccional de la Constitucion (La Justicia
Constitucional), Universidad Nacional Autonoma de Mexico, Mexico
200,1 pp. 82-86
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(1) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, Oxford University Press, 2000, p. 63.
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alsal Glaida g cdlaBy) 5eliS Guuald Ao jati AL CilaaY) oda L8 (ad (a9 cdmy aa
Ol 58 OMA (e — Aadatal) A gall JA5 0 Ay alewal) (e g Slgtinnall Aglan g Audliall 2o gb
pldia) g il (Gabiil) auda g (il gl 018 a5l Al B g (ma Ad La g Auablial)
SR Calanf ol (e a5 jlasall 31 pal) aladiin Splaal jdaa g 8 padl dudliall 1) gd
A gl | el 2y (g 3laY) Jlanall (B £ pdial) JAI 0l (e Ll g g2 g el
S (a (V) Balall Alan 5 s ya¥) ga g Al gall galuaiy) adatill 4 ) g Al Jiag
Jaig cile g ydal) analily dualdl) de) gil) daay o £ pdeal) ) Ciige cpa Lud @ B Y40
apaad Ll 4] culS gl aa AlIAS g ¢aldl) g LRl ) alad) £ LUGAN (e il g pdial) ASLa
s Aalad) cil jad) A jlas Jal (e Oib) sall da glaal) bl cililadally Lalil) ao) 6l
il e Ul a3 AL ¢ s 0laBY) Jlaall B £ pdial) JAI 1" (5 ) ghaaal) ddaad) "' 138 il
Gl al) 022 9 Acudlial) Jlae (o8 cpald 4 gy (SRl ) g deall pdas dles dah (1
Ol () 0a () W2 Sang ¢ a2y () (g Bllag 2l g ST 0 gall Ciaual
O oSy Md calaiY) et Luld) ilucatBall aaf ciasal Adlial) i 5g8 Jg¥) sall Wl
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1A o cagaail) dag Ao 4uiladl) clbalully 3l Ladg regulatory State
judicial — "dlail) BN (g giuma 0 5] goan AmDliS S pia g1l
LLEN" (o gia Ao gl ((Jmand) ardali g aSlanall JuS&5 () administration
Gadall dad) o o b Lagh (Lialadd) cuatiug judicial activity "' Sladl)
2 sLadll g0 Ao Llalaia) quadsw Jagaad HiSH 3 ) guan g " Aliall) Jladiy"

JRAT g U (e ) hesal) g ABAGY Lo pauti 8 )0 dadlia (B (8 ) cile g pdial) 4y )2 2035
plALI A g8 a0 g8 aa g5 al 1B g geu 2 o Lgadilip Ablial) fage (g S35 g ua & piall
B g A lsia) (3 gl (oS ) g2 O Sy g baiBY) Bl (i) o gla b cAudlial)
Aalad) 1" dgal e o 1 dald Al ' diua g Lgle (k) O Sy Al ) £V Jsay
350 Cra 2ad) 5 i § 458 Bl Al S (10 sSlganl Juny 0 i 1 Al
&) Hubrecht 35l J g8y LaSy « JLatdly  gibatdy) blail e déréglementation
@ LaBY) AUl ¢ g ¢ A oS JUaY) dalad) Aalidd) Lgd a5 al 13) Lgdi adgl O Say (3 goud)
uind ) (535 Ly ¢ Aadlial) plidngl Ao Alilaal) (Say in U gl il (42 5y (5 sl
L Bl il jlaal)

Caluaill anf (ra Lad g cdoad gall g Jysatll gl allad) SLaai®Y) slad) sgd S el Lalg
Ay cleddd) g ciladiiall A gall duwdlial) g8 lda ik g cAualiaBy) clulawl]  Saal)
29 Al gal) claglial) B 7 guda gy readlal) o2 cola 2B ) L) g ) g gt
1319 Aadliall g JALl i siad A i) A) 3l Jgall al 331 B9 (Al gal) Culaalaall alaady)
(s akpall Jla) (A oy ¢ g JA 138 M cAadiial) Jlaa A Gy gam B sdiall JANS (S
cCihlll e Lana dana 3 3 glowall Tasa g Ay Al fae Lghaata b Al Al 4G gl
Wi 2 0 Adlially ) gial

Tom Christensen and Per Leaegreid, Regulatory Reforms and
Agencification, Stein Rokkan Centre for Social Studies - Working

Papers, p. 8., available at: http://bora.uib.no/handle/1956/1337.
Aoy ¢(398ad) A0S (o) 98 Al cellgrinnall Ailial) Alaal) ¢ Galua ariall ae b ja 2
L4449 (3 alal
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Giaall) (D1 LGN WLEL" Cada gl sLadll pubwad) a5 clubid) aia
JsY

slahl) )99 (el Ol (g gimudl) ¢y 9ILBY LgBE (poa oS (o B aing g
Jaldid) g mibea) Tapall 3 jmdad cilpaad (3diy o Al Gen Clabpnd) a8
universal principle of the separation of powers <Ualuwd) G Juadll
pSlaall Joy 935 O () ABRY (a8 I3R Ay g ¢ 9LAY aSa el o (a g
£ AU lakh pnd (Adl 1) il Gy Al ) B JLAS) (e LSl cillal
el )18 g dwdi pLadl) JalSig dlpa g JOELLY Uay) (Sl g dagSall 5 ,AY)
C sa gl Aally Aladl) aladl) g cilubiud) giua b sLadl) Jaf jad) ¢ A85al)
(A sl

LLEL" alhaa ) 5 LAY 3gd malal) ¢l ¢a JaBd LAY Sl o QUSH aaf Badl (V)
{2 oA Lad judicial activist ""Libad hadl) 8" g judicial activism " SLsil)
Al il 99 B 1) pdde Ylia YA Y ©

- Westlaw search ["judicial activist" "judicial activism" "judicial activists"

& DA(AFT) 12/31/1989 & BEF 1/1/2000] in "Journals and Law

Reviews'' database, performed by author on August 19, 2004.

B sdia PWBa VAVY (e iy La Lagall B LAY can ¢ pdiadl ¢ AN (e il ghea gl Jsl 5 -

Aaaals) @by 99

" ons

- Westlaw search ["judicial activist" "judicial activism" "judicial activists"
& DA (AFT) 12/31/1999 & BEF 1/1/2004] in "Journals and Law
Reviews'' database, performed by author on August 19, 2004.
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J9¢) G |
ol b e | ol (& sl 590

(ol s gl Ruaifal) gl Aad gf llue i Ay 1) A
O Ao Laia) g Aalasi®y) g palad) Ao giial) LgiWlam & Lalad) doalad) dabpud)
Gotay A gall Ldal) Aalad) Aadpud) o) Ay alual) (a9, LALLSS A1) cilay pl) DA
Gaahdli Jand pailady 4y 5ilal) oae) 8 el ag pil B Wi g (190 Wbt (o B
Ay Lk g1 A1 B19Y) g 1 giall a AN ) a1 9 LaShe Alaad) 028
ot o A &l dulpd) Ol g Adlide Yo B Ladad) dalad) dlpud) (Gopka
(P Acalad) bt 038 (65 () g 99 cLadadl Adlad) Al (ulSad) Lguida
chagl) 05 O (rg La s g clgale Bldall g ikl gall iy (Goa (G8ant Laga
a1 Al g a8l e o)

O Jrardll (5 ) g fapall LB g cdg Jaly s 3) g £ pdiall O Jua¥l
Cilag 38l A e L 8 g A laia¥) g Aualaidy) dalad) cilubuad) aaad (cUaludd
.(')LM |

1A adgall o zlia Ja oF - ) Cpihalu G paa B G gl deliva (Jlad) e (3 (V)
http://www.shorouknews.com/columns/view.aspx?cdate=29072016&id
=6eb1cefe-eb6e-49d9-ac4f-3cbc32f09de4
0 Ao (Y0 i) ladl el jsiwal) Gma (V0 ) Balal) pald (A Ll (Y)
daill Aalad) Adaddl g A gall Aabad) dcpnsd) ) 58 9 o pdiil) Adalis ) ) (pudana S o
Agddil) Adald) Jlas i Ao 48 )1 G jlag g oAd gall dalad) 453 gall g cdelaia¥) g cAgabaidl)

Soghadll (B Cpaall gadl) o 418 el
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) Fia g e LA ¢ L) (g giwal) pladl) alsa o Sl Of A
ilabiad) 038 aiua Jlaa (A (g giail) BLAAN

"o ladl) Ao gy ilaibad) e iyt aagall 138 (B (Jglada J3Sa
oSy uﬂ\ﬂ%\ﬂ\hjﬂﬂgiéa ¢ goad) o8l J glaius LasS c(dj‘i\ llaall)
(A Gullaall) B pualaal) 3 Ul oda

Jod wallalf
" she@id] dlaut| el ot bt btk | Feli” il i

Mpladl) Ao gy Clabpad!" piva i Mpladll ubuad) jadi" iy
13 Jilsal) (b o Labll Aaiil) dablusall g 2 A3Y) judicial policy-making
o el b oAl addiiey (JAaad ST B ) guan g Apabiad) dagal)
el (b Undid 1350 oty g ¢ ommalipos £ S Sty (o 0) pliadll) i g (Gl
1A e ¢ el gl Cma g Apalpead) i A AT dles B JAa g gyl
da glaall cil ia¥) qilaa Ao AL sLalll oY) jeallt gl "l ) gali
the majoritarian 4xde30 {liaal) Cilucaall g Apdditl) g 4y Hadl) pibludl

Aol @) ) AN 3 Jlaw A political institutions
PLA G Bale ¢ ) JaLEil) LA 4] jLdal) Jol A0 diaay g
Al U3 o) g8l 4 ) gl Ao B B o g0l s giall!! Ll B il
P QSR G i) BLARY i (B alaall J Al alira B Badlall (e Al
ol (5 g 5 oy ) A A e AL ) B
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o o0 ) JAAl 1R Jha g2l ¢ Say Simag Ao s gad e L)
At M Aliaal) cilowwgall <l )2
Mbabiad) pia B el dl) Ja) a0 5 Al el gdaly Lad
O g0ady Cpdll BLAAY dlaia Ga g Al G Lghld B 3 aUAN 08 G Jasalll (S
pliadl) Ja) i) 5 aldd o (3 | s AT Anali (e agiliuctd g agilga g8 il
Clubad) pia Lgle gthay 0 Say Lgild (b "clubpu) pia
"tLa &) d_agSa i judicial  policy-making  "sladl da iy
Leple (3l o (Said (LA s il ,Vgovernment by the judiciary

(1) ‘Government by the judiciary’ (Boudin) or ‘Government by judges’
(Chief Justice M. WalternClark). B. Boudin, “Government by Judiciary”,
(1911), 26, Political Science Quarterly, 26, Issue 2, p. 238.

OhSa) (A 5% Larie (Blall) da gy Lais 1 ALy "Bl dagSat GUISY (any ciuay (V)

Oy obpen i (Gl g Sl A3 Sl pa ey JSiy (A IAY all) puady (o (el

.«Z\.JJ.\SS Aalaay A il ba d.;\ O 2.,3)3’.’\-;&.\“ @ gl Jdansi oi «dladl) K-AJSAJ»

B A ey i AN el ) Gudy Lanic g AW ) dl) o U] BLLARY) e gSa (il

Elaad) s Qo IRl g ) ghaul) 4 gacay Ailical) g ARl Alalead) ol 330 (sa Sl 40850

Ll Jgatyg Adland) B A& Jighg ¢ giumndl) Auh Chaual ((BLAl) 4 gSay) 4li Gd) ) gal)

A S ey () gl gieally Apped) Aland) Cil ol o) S0 Cranday oy (e

Lo i ) 2 ¥ (A cila gSall o Bad g s gy caibia A ) gually Lal LB g Lab yuadl

<l ) Al A% A ghaa Lgde Janty gLl ¥ (BLadl) da gSayy dalall & can i dgilal

Jlabaad i) o gll) s A dlgde Al AR chee Giadig LAAS) A &8 Y AN daal)

(o= o) a0 ¢ lua) salal) 138 (e ELARY Ha g8 sgiba g Ganaill Cra 35l

1A @ gall o lia JUa (gl By e L) dagSa
http://www.shorouknews.com/columns/view.aspx?cdate=04052015&id=
449d12£3-236b-4d09-a366-f596¢2785306
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judicial " SLadl BLEN" cale ol activism "Amlay)" o) LD Cala
e Ahuay (o5 AU WIS ) ppdir Juali)y et G2l 295 ,activism
.(')(‘)vvujb'dfﬂ‘ BARAA L

JSAN Bale (ARl clubiad) aia Jlaa B ALl Jaal) o) J bl ¢Sayg

Of 3 rag Jawmaking 4 pdil) A i gl 8 daalucall g Lay il
O o g Ay i) Aida 6l) B el Jray A1) oalBl) AUIY g2 Madidl) AN
O la o gi (laia o Ganaii Aaad) Ll gaa (& Apiliadl) A jlaall o LS3) Lia Lidaa
Llayn b Ui of Cappelletti ioud) Badly iy [SLadl) ooy
1A A A o AVl Sl g BLAll) Uad g ¢ gl (34 B i Y 11 ALY
e gl (Mg 2B ol sa Bl a8 acdal) Jislal) ol ol cag (M) tal)
1ia B (Auliall) agidlh g dus jlan DA e (oIl (BIAT die g pdiay BLiAR) wiialy

(1) The term ‘judicial activism’ was coined by Arthur Schlesinger Jr, in a
1947 article in Fortune magazine.

(2) Various authors highlight the difficulties in defining ‘judicial activism’.
See, e.g., Keenan D. Kmiec, The origin and current meanings of
‘Judicial Activism’. California Law Review 92. Issue 5. (2004: 1451),
Young, Judicial Activism and Conservative Politics. University of
Colorado Law Review (2002: 1143-1144), Sowell (1989: 1), Sunstein
(2005: 41-43). In any case, judicial activism might be consider both a
normative and political phenomenon. Surely not the mere
disagreement with particular judicial outcomes. See Young (2002:
1142).

(3) Cappelletti, Mauro. 1990. Des juges législateurs?. Le pouvoir des juges.
Aix-en-Provence/Paris, 1990, pp. 25, 28.

vy i aliaziifly g lall Sygacd) s



G9LL Sasea u 9/ (YWY dad) WY adall

A0 511 B a2 iy (s (o Ay ) gamidal 2B BLAY () J o) (S ¢Glaesd)
$) g (Bagda A gilB cilalad) ) CiB) gal agaii g agliSET (i (B dyny il
S pubadl g (s LatBY) g o Laial) apdatil) 4l dend IO e -dlag) 48y
A8y phay gl 320 Y) Al Gl BB B o) AN Al £ 8N 321 ) LA, gl
8o gad ) g ¢ D) ol G jlay O Sy sliadl) O eldd ey Al
Sl pf ol B pdlsa

QsSid Active direct lawmaking " &bl la¥) g Sl Ll
innovative (&1a¥) bl adle ik La b g) Bagaa 45l 20 B (311 (e
adle 3lh) La b g) Aailhl) Ay gildl) a) gl 1S Bale) ol Juaad i ¢(activism
LLENT" (e £ gl 13 o) J48Y (Sang . (corrective activism ssaaail) bl
Ll deujhe a gl Dol Lo gab colal) e 8 ¢ gdiy " Ll
| gama O Goialy (o giee) BB ¢ 3 e ul g political arrogance
political  Cpsilaes (plold agundil 8 (g Lo agisl (il plina Cpumilpnn
O gimadl) BLY G g LA agall (8 cdilaall @ agill S L gl .actors
Onfihaloc) e (udliilly J8Y) o gl a0 gland cdalad) Cilabad) B (0 glaasy
Aoty g Ay paal)

Active undirect lawmaking " &bl & Ay & a3l La
Badhy LaSy ghal ) quila (e (2 40 Jad 3 ) daSaall )8 36y Lasie i
Cileabpen) i 0 Sy Ay pdil) cillalucl) (L8 (Vallinder <Tate ¢3!
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324 o Adgally (Day ) giaal) aSlaal) alsal Bl gf Lt (458 sall)
LLEL) (e ddisra Lo gl adiay () (1S (A gAY UL A 4y ) giall aSlaall 392 g
Ak sad oo il gl e g pia JaSiiny o g5 dury ) Adabead) ) €l ¢ )

Losimdl) eLadl) alsal ey A

s O ey (AT 4] ldiall ) il BLESY e GBI (kg

O 38 Eaay (al) Gany 4] @D lad) ey pdal BLadl ) Gl

Sy Adla L dald dday el g AlS Baaia ol By guan sLadl) Aol gy

o gl Bl 9 Y A Gy Al g A 538 T 13 Bas Al i Sal)
A Al Badaf Adad) sl Jia

AsUl) ALl LA o ggda Apllaa (Bl B agall (pa (gl 2085 LaS g

dn piil) Al 1) 8 pilia g 1" ALl BLEALNM (i dilia pliua 3929 a2 o

BLABN (Say (ABBal) LB " ALAdN &y il Agle gl Le gl pLdl) Ao g

b A gSall (g gial) dilen gl A4 5iANN a0 ) g1 (gl 3 e A (e Aualpeal) B il

Aald 4y gild clilada (hal g B gl S

(1) Shapiro, Martin, in The Global Expansion of Judicial Power (edited by
C. Neal Tate & Torbjorn Vallinder): New York University Press. New
York/London, 1995, p. 4.
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W1 Lt Gy DA
e G g | &2 e -
o (B ol Apiladl) dablud) o Badlal) (ra sLadll 8 dalad) 48T -
L) il gally 40 e Juadi daaiy « malad) ciBgl) B J gt} adina
Balgdiy (ol (a dpamd) A (aciali aSlacal) Ciaual (Jadlly g 4de U Aliaal)
Aoslaia¥) g Aalaidy) §sdal) Lapad by (3 s8at Lgasd Gy B € 483
Aol b 488N () ga8idy (ulil) (e B S CloUad il (el (pa (i) o g
() (o mpand) Ay (ARl g dgmy pdil) (uibaliadl) da gSall dpcbyuad) £ 3Y)
A Cpiiiall sliacl) 5 jad slad Ll o liia agadd 5 S cileUad Ciaual
SED Cndiiall Cppadanad) Oy I3 ppaadll (a9 By Al ey (A
dpaddl) pgalluansy 5 9o (1 9maign ¥ g cAlladll ¢y gaBidy agl) o aged)
slaci A dpbadl 080 oda avand Uadd) cpe 4df ) Jaad U a0y gamild g
LAl gl clibal all
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O Wualua Lag Welfare State (SLaia¥) sl 4l g3 73 gaiy 34Y) alld —¥
Gsdall Ja doslaia¥) (§sdal) 45 585 o gall (S laial) Cpmalil) ol Ad)
o pstrall cha Al (1l o Laia¥) cpalill y (Suall g dymaal) dle 1) g alakalf 3
pda e 3L i 9 (DO 1A AT AL cucd e laia¥l (§ sBal) alina
U] g gl g lalipns (e Aqdpdill) Aalud) oLl La o 2ding (5 9-8a)
Bladll paliy celal) (e agaal) g, (3 gdal) ol dllad g LAT ladad
bl gf - seal) (i) () Ao laia¥) cilabpad) 48 ) (Gl (A (90 i)

5 ey LA Uaa (198 (A1 el b ) ST ALIGY &y snall g guaill 5 glaal o (V)
055 Y A Ga geadl) A Lga (gl e g odball § pdiall (pa Ja Aala ()53 5 ylsa
walll LS e Adi dgle jitall (rag g aball £ pdiall (o (oo pd JAN 3y YY) LA UiSas
ool Ladaiall 4 gl (o guaills ABpdail | Al 2y pall gliag Y 464 1380 5 ) giaal)
St (Aad) ) ganll (panat 2B g o5 miblbaa gy Joand A (g ) siaaatll £ sial) (oa (A1 55
@l al ) S ¥ (V) Balaall —rlgda Jladl) (g dphd dday ¢ pd3a Uaguad (Y4
Gl JSI AR ANSEL 73l agali (e pLEAY) a2 (VA) Balal) ") i Jandly (ol g
Lol g g L o Alany A0 gal) o 5L (£ 0) Balall ("3Lad) e il gf (5 ) ghal) e B
p AL (£9) Balal) MMigle gaaill pBad g cdmylal) Lgtbiana g Ailall L) jan g LSl iaa g
DB (1) Balal) Migha o o Alalia gl £0a) jlaan g clgade Jaliad) g Y Aleay A gal)
Baht Y Aay o 13 ALl g AL g 6 ) g gty Cpaida) goall dnil] (o ) gl
(O (5 puadl) MY 5 gl g (38 S5 g Aga gerdl [ gaa IS pBaad (A9) Balall (Al
LI ¥ Lgild (pa guandl Ll BN 1 i) B T JISET (ha Wb s 5 coulad) B s
O ) L1 a8y (33 e Ay (el Aalla Ll LY Lllasy ol (a0 il
Lilay g lgaany (Al 4 al) of 3ol dady darig alic o Sl Lil) g diual) dlliy W )5
Gle Alzd 1Y Al VYT Q) cpdal) B A gal) Gagla sl e ABISY Aga) ga B Lgle
oshda 4y

(2) For a discussion of the social rights enforcement by the judiciary, see,

generally, David Landau, The Reality of Social Rights Enforcement,

Volume 53, Number 1, Winter 2012.
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AleY) geda dlaa Ao A0 M At Lpsbpend) Cilacusall 3 jad are -
ALY Alaal) JES Y Cilucgal) o2 Jha b (Aalidl) Hlail) dga gl Lahg
e Jpaal) B bty LAl Lalla 4AS) Badlall cpay Y mllaa g (§ gial
Leild cdatal) dpnlpend) dlenl) A (e gadliaa g Lgh giad 4 sllaal) 4laal)
G Alaal (ol T (B Al Sy 63 sl jhad g g aasi
AR 1k dga ga B LY mllaay

quila if Bale lld aa g Ale D Aliaal) Lpadpad) Cilosasal) dllad ae —¢
O Al a1 g s ) 398y Wl g ) JaY) @il ol 6 s LgBAN (e
e gSal) laalpand) (o8 L) pie ma Alla (3185 Laa dpa gal) ciladpenl)
oAl AU (o Ak ABNe an g Ad] QLIS (g a8 Gy (Il Bligal)
Sl Bl g g gl

(1) Urbano, Maria Benedita, The Law of Judges: Attempting Against
Montesquieu’s Legacy or a New Configuration for an Old Principle?
Boletim da Faculdade de Direito da Universidade de Coimbra vol.
LXXXVI, 2010, p. 621.

(2) Luis Pereira Coutinho (Editor), Massimo L.a Torre (Editor), Steven D.
Smith (Editor) Judicial Activism: An Interdisciplinary Approach to the

American and European Experiences, (Ius Gentium: Comparative
Perspectives on Law and Justice), 2015, p. 164.
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dilxial) &l Loy cconstitutional norms and its incompleteness
Qi 8 4 ) giwal) a6 CuilS LalS adf Jaad g (Do) Go8a g saloay
E1 (o ginudl) alill ] A b 1D rica LalS ¢ Alaally daria 1l g
(k) ABaadla A< La 1A Jady (Dlabnd) abia A J) AY) 5 2 i)
du laa ki Y aSlaall ¢ ¢— Benjamin ~ Cardozo —Si<Y)
b aSLaall Bl A0 o Ay ) B 1R g i gadl) ad ) 1yl
AL Y g iy ¥ Gl 138 Jin b s 5 R 3 iy § plge
Sl A o gl B8 ¢ 6 Latie Lapudy

daial] iyl Ll

29l Al gl e d) i b LRl g3 el o) J g8 (S

Sdall Ao guda gall il pral) ) Ja8h a5 Y (o giandl) Lasea (s LY 2y HE)

Blmd) 138 By agakil BLARIL Auald 4313 @l e ) Uil o1y (ST L

el LY clga gl ) ol i)

Bada g Aol g Ay yhay A L a5 O Mgl ¢ IAN"T cilthiia cpa O Al BLEY) Jaads (V)
o) (e ay3al | A oIBY ad (o) gheal] Tanall 173 a0 Glld g cAd Aladiaall il yaadill) 1830
el g SAY dana g a2 D 1) LAY (B La ) 58 o) clliall g
LIS oo jaat ) dgabariY) g A gildl) & ol Ao casal) G gAY (G g3laa g (o 53LAY)
Ve s ((01) aamd) B gualal) daaly (5 s8al)
(2) Urbano, Maria Benedita, The Law of Judges: Attempting Against
Montesquieu’s Legacy or a New Configuration for an Old Principle?,
op. cit., pp. 628, 629.

¥eA 3LaB g huusgdlall Srgoedl Ml



G9LL Sasea u 9/ (YWY dad) WY adall

Jeaall (b pladll g0 (bl ) g uruany 48 (Tate Jiwdl LB8g g

e G celld pea g T L) Jliiall L guda gal) il ) el Gl OB (B (g il
540 Y Cilabiad) aia (A plall) Lol A3 3 punal) Aue gua gall <l pual) 038 ) g5
Slalll Luaddldl clalady) Ao Cadghy el 13 jedai of clld Lgild & Adls
dandial) i 5 puagall 4 gouda gall Ja gyl 1 o S5 b i 4] Baadly cdllid g
S 1ia quad o opdidanial) SLadl) (b ccilusbpad) piua (-8 BLiadl) ol A0y
i Gy ilubad) piua B AS Uil daglia agie a5 restraintist judges
= Anba) sl gua i agarll saia o Joghpre o 1LLE La s gty
JS activist judges ¢ shbdal) SLadl) jeiiw el (ra (audil) Ao g agalSal
g (bl cJlal) dagalay o) 55585 ad La el g dpsbad) agand (o il A b
Cilubiad) aibad ol Al L) cilucugall el dpaddl) cilga i)
Jal 28 Al B Aliaal) dpulped) Cilewea3all ¢ QUSH (o a8 3y (0 Aal g, Gl
Bale i diang g, Velaill Al Luubpad) il JLad) & 2 of adall oy giill
e laia¥) (§sdal) Jha cpeaiaall dpeailly dpbesal) Aadly Jilual) puad dpailly
EBla) cilgall g cpmliall il G JUibY) (g (Cpaliall 71959 algally

(1) "Allegations have been made that frequently majoritarian institutions
implicitly delegate or leave basic political and policy choices to the
judiciary. This occurs especially regarding the resolution of highly
sensitive issues "', Luis Pereira Coutinho (Editor), Massimo L.a Torre
(Editor), Steven D. Smith (Editor) Judicial Activism: An
Interdisciplinary Approach to the American and European

Experiences, op. cit., p. 164.
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(1) Shapiro, Martin, in The Global Expansion of Judicial Power (edited by
C. Neal Tate & Torbjorn Vallinder), op. cit., pp. 32-33.
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(1) Michel Fromont, République Fédérale d'Allemagne: 1'Etat de droit,
Revue de droit public (1984), p. 1206.
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(1) Urbano, Maria Benedita, The Law of Judges: Attempting Against
Montesquieu’s Legacy or a New Configuration for an Old Principle?,
op. cit., pp. 625.
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(1) Luis Pereira Coutinho (Editor), Massimo La Torre (Editor), Steven D.
Smith (Editor) Judicial Activism: An Interdisciplinary Approach to the
American and European Experiences, op. cit., p. 167.
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Smith (Editor) Judicial Activism: An Interdisciplinary Approach to the
American and European Experiences, op. cit., p. 167.
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(2)United States v. Butler, 297 U.S. 1 (1936).

(3) Richard A. Posner, The Federal Courts: Challenge and Reform
(Harvard Problematics of Moral and Legal Theory, (Harvard
University Press, 1999), p. 332.
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(1) Christine Landfried. In The Global Expansion of Judicial Power (edited
by C. Neal Tate & Torbjorn Vallinder): New York University Press.
New York/London, p. 307
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()Torbjorn Vallinder, “When the Courts Go Marching In” in C. Neal Tite
and Torbjorn Vallinder (eds.), The Global Expansion of Judicial
Power, (New York: New York University Press, 1995), 13 cited in Carlo
Guarnieri and Patrizia Pederzoli The Power of Judges: A
Comparative Study of Courts and Democracy, (Oxford: Oxford
University Press, 2002), 1.
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Wthe civil law countries iiall GgiL& sl AL Al Jgall dpuuilly Uyl
A L bl cla iy by pdi 199 A by 8 ALY 018 jaadil (1Say g
dBadl cnfiig (Yyery nature of the judicial office 4xlall) a4 o)
Y ool 13 Jha o B malaal) 4 ) giaal) Jgad) alina B (o gimall sl alSa
alba Jad o dBblaall Baaly et Al A gildl) dalaiY) B s d4galdS (Say

(1) Martin Shapiro, Courts: A Comparative and Political Analysis
(Chicago: University of Chicago Press, 1981), p. 28.

(2) Martin Shapiro, Courts: A Comparative and Political Analysis, op. cit.,
pp- 28-29.

(3) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy (Oxford: Oxford
University Press, 2002), 10. See also Mauro Cappelletti, The Judicial
Process in Comparative Perspective (Oxford: Clarendon Press, 1991),
pp- 4-9.
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(1) Martin Shapiro, Courts: A Comparative and Political Analysis, op. cit.,
p. 29.

(2) Lucia Papayova, Legislators or Constitutional Judges? Lawand Policy-
Making Primacy in Abortion Jurisprudence in the Usa and Germany,
Submitted to Central European University Department of Legal
Studies, In partial fulfillment of the requirements for the degree of
CCL LL.M., Budapest, Hungary, 2010. p. 13.

(3) Alec Stone Sweet, Judicialization and the Construction of Governance,
Comparative Political Studies, 31, (1999): 147-184, 156-157; Aharon
Barak; Judicial Discretion, (New Haven: Yale University Press, 1989),
pp- 90-91.

(4) Mauro Cappelletti, The Judicial Process in Comparative Perspective,
op. cit., p. 5.

¥ue alaiilg gl Sygoedl Mame



G9LL Sasea u 9/ (YWY dad) WY adall

cile Jlal) awat Lyl coal ol 4y il oo gil) AUS s e i joad Y
oyl 13 Aallead dlgiaV) SLadl o aiay Las (Vpliadll o da g aal)
L gad e alll) g
4 ) cillalocd) Ao jlaal Ak Aguiil At e Ll 2y y&il) jgad) dpaia Y
LBLaRY) Ly aiaiy A discretionary powers
299 ) g sl cpd QUiSY e Martin  Shapiro 3twY) 3
O ALl A g (e 228 )ik (el G gIAN g (B g ) e (B pliabll
sral) (A gL AUty 3R Al Jgad) g Anilall) 3 ged) aldaly AL AN Jgal)
b Lagh 4Ll (ha 4 g¥) oda Jiali
o i g ¢y AN alag) B gl —
Oz ) ) By plalll o da g jhall cile JUal) awa 55 — Y

ALl alsal) gy aiati AN (Aaall) Lojlad) Aalud) -

(1) Martin Shapiro, Courts: A Comparative and Political Analysis, op. cit.,
PP, 29, 126-127.

(2) Aharon Barak, Judicial Discretion (New Haven: Yale University Press,
1989), p. 91.

(3) Martin Shapiro. Courts: A Comparative and Political Analysis, op. cit.,
pp- 28, 29, 127, 135, 136.

(4) Martin Shapiro, Courts: A Comparative and Political Analysis, op. cit.,
pp- 28, 29, 135.

(5) Martin Shapiro, Courts: A Comparative and Political Analysis, op. cit.,
pp-135, 136.
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(1) Ibid, pp 135-136. Sweet Stone notes with respect to constitutional law-
making that it is treated as “possessing precedential authority.” Alec
Stone Sweet, “The Politics of Constitutional Review in France and
Europe,” International Journal of Constitutional Law 5 (2007), pp. 69-
92, 72.

(2) Martin Shapiro, Courts: A Comparative and Political Analysis, op. cit.,
147.

(3) Alec Stone Sweet, The Politics of Constitutional Review in France and
Europe, International Journal of Constitutional Law, 5 (2007): 69-92,
p. 74-76.; Alec Stone Sweet, Rules, Dispute Resolution, and Judicial
Behavior, Journal of Theoretical Politics, 10 (1998), 327-338.

(4) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe , op. cit., 3, pp. 61-125.
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(1) Martin Shapiro, Courts: A Comparative and Political Analysis, op. cit.,
p. 29.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe , op. cit., 3, p. 146.

(3) Ibid. 146.

(4) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 146-147.

(5) Martin Shapiro, Courts: A Comparative and Political Analysis, op. cit.,
p. 136.

(6) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 125-133.
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(1) Thomas J. Higgins. Judicial Review Unmasked (West Hanover, Mass:
Christopher Publishing House, 1981), 43-51.

(2) Alec Stone Sweet, Judicialization and the Construction of Governance,
Comparative Political Studies, 31, (1999), pp. 147-184, 156-157.

(3) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp., 127-152.

(4) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., pp. 345.

(5) Ibid. p. 182.

(6) In the USA, it was the 14th or the 9th Amendment of the U.S.
Constitution, whereas American case is somewhat peculiar because as
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USSC said in Roe ‘right to privacy,” where “woman’s decision whether
or not to terminate her pregnancy” was located by the Court is not
explicitly mentioned in the Constitution. 410 U.S. 113, 93 S.Ct. 705,
majority opinion. In the subsequent cases, women’s right to seek and
obtain abortion was located in the ‘substantive’ Due Process Clause of
the 14th Amendment of the U.S. Constitution. 505 U.S. 833, 112 S.Ct.
2791, plurality opinion. In Stenberg and Gonzales Court applied the
constitutional principles derived from the above-mentioned
constitutional provisions as acknowledged in Roe and subsequently
reshaped in Casey. 530 U.S. 914, 120 S.Ct. 2597, majority opinion and
550 U.S. 124, 127 S.Ct. 1610, majority opinion. In Germany, it was
mainly the Article 2(2)(1) in conjunction with Article 1(1) of the
German Basic Law. Donald P. Kommers. The Constitutional
Jurisprudence of the Federal Republic of Germany (Durham, N.C.:
Duke University Press, 2nd ed., rev. and expanded, 1997), 336, 350 —
351. See also 88 BverfGE 203, at I. 1-7.

(1) Donald P. Kommers. The Constitutional Jurisprudence of the Federal
Republic of Germany (Durham, N.C.: Duke University Press, 2nd ed.,
rev. and expanded, 1997), 338. Sabine Michalowski and Lorna Woods.
German Constitutional Law: The Protection of Civil Liberties
(Aldershot, Hants, England: Ashgate, 1999), 137 - 138. In Abortion II
Case GFCC relied on “essential core” of its decision in Abortion I
Case; Donald P. Kommers. The Constitutional Jurisprudence of the
Federal Republic of Germany (Durham, N.C.: Duke University Press,
2nd ed., rev. and expanded, 1997), 349; Sabine Michalowski and Lorna
Woods, German Constitutional Law: The Protection of Civil Liberties
(Aldershot, Hants, England: Ashgate, 1999), p. 144.
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(1) The USA, in Roe, so-called ‘trimester framework’ is established, which
underlying rationale is that as the human embryo and later on fetus
grows in woman’s womb, so does State’s interest in protecting the
prenatal life. Also ‘viability’ as a decisive point with respect to State’s
interference in abortion regulation, is introduced. 410 U.S. 113, 93 S.Ct.
705, majority opinion. In Casey USSC role resembles that of a
legislator revisiting and amending its previously drafted law after
“time has overtaken some of [its] factual assumptions.” 505 U.S. 833,
112 S.Ct. 2791, plurality opinion. In Stenberg constitutional principles
established in the previous case-law, especially ‘undue burden’ and
‘health exception’ are refined. 530 U.S. 914, 120 S.Ct. 2597, majority
opinion. In Gonzales, USSC revisited the content of its established
constitutional principles. 550 U.S. 124, 127 S.Ct. 1610, majority
opinion. Thus, in all of these instances, USSC provides for such a
detailed and delicate description of newly invented or reshaped
constitutional principles that it unambiguously employs a position of a
legislator cautiously shaping policy rules. In Germany, GFCC’s
legislative position was very obvious in its deliberation on what
measures ought to be used for effective protection of the ‘unborn life’
in Abortion I Case. This was subsequently subject to criticism, also by
Justices Rupp-von Briinneck and Simon who raised their objections in
their dissenting opinion. Donald P.Kommers. The Constitutional
Jurisprudence of the Federal Republic of Germany (Durham, N.C.:
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Duke University Press, 2nd ed., rev. and expanded, 1997), 340, 343. In
Abortion I Case GFCC also introduced ‘unreasonable burden’
standard as to ascertain what can be expected from a woman having a
duty to carry a child to term. This position is unambiguously legislative
too because it requires GFCC to engage in a delicate ascertainment and
consideration of relevant factors. Donald P. Kommers. The
Constitutional Jurisprudence of the Federal Republic of Germany
(Durham, N.C.: Duke University Press, 2nd ed., rev. and expanded,
1997), 340. GFCC employed very deliberative position closely
resembling a position of a legislator in Abortion II Case with regard to
balancing of ‘the right to life’ of the ‘unborn’and woman’s
constitutional right to self-determination, and also with respect to the
proper measures of State’s protection of the ‘unborn life,” or
‘unreasonable burden’ standard. This judicial deliberations
subsequently resulted into law-making and in determination and
formulation of policy standards. Donald P. Kommers. The
Constitutional Jurisprudence of the Federal Republic of Germany
(Durham, N.C.: Duke University Press, 2nd ed., rev. and expanded,
1997), 339, 353; 88 BverfGE 203, at 147, 157, 184, 156-161, and 159-
161.

FVY i aliaziifly g lall Sygacd) s



G9LL Sasea u 9/ (YWY dad) WY adall

138 5 5 sal) dilgl) Aalsl) Lagd ¢ 93 i 51 &) dcaglila Ladaiat ad (piiaSaall
Lagall £ g2 5all
(el | il
ol i et | Gl el | e (S | oS il
dutmi el | G gq,gilg ‘“,Sg,.oil O 2 et |

Gl B LA (38 B (g Ay gimdl) BLAAY () J Bl anks
I Joadl Ao 3 gata Cuned 3 ALY a2 ()l g (il 98l 4y ) giwd Ao agiild
O Gatdildal) LIS (2 oy ) gl BLEARYN Jal 351 (e a8 1) o oI, Al ¢ gilal)
BLadll Ly Joamy i) g i) ()b (i) piua g ¢y il (318 8 Jgad)
ML al ) Slg , Aial) ALl A ) £ o CADEAY Lad CAliAS ¢ g9 ) ghel)

(1) For USA, see for example in Casey, where USSC’s plurality aspires to
put an end to the abortion controversy by calling people to “[accept] a
common mandate rooted in the Constitution” and Justice Scalia’s
comment on it. This clearly shows that USSC’s perceives itself not only
as a participant in the debate, but indeed a very influential one, who
aspires to reconcile the opponents. 505 U.S. 833, 112 S.Ct. 2791,
plurality opinion and 505 U.S. 833, 112 S.Ct. 2791, Justice Scalia, the
Chief Justice, Justice White, and Justice Thomas concurring and
dissenting in part. For Germany see for example Donald P. Kommers.
The Constitutional Jurisprudence of the Federal Republic of Germany
(Durham, N.C.: Duke University Press, 2nd ed., rev. and expanded,
1997), P. 343.
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(1) Alec Stone Sweet, Why Europe Rejected American Judicial Review and
Why it May Not Matter, Michigan Law Review ,101 (2003), pp. 2744-
2780, 2769.

(2) Norman Dorsen and others, eds. Comparative Constitutionalism: Cases
and Materials, (St. Paul, Minn.: West Group, 2003, pp. 113-114; Alec
Stone Sweet, Constitutionalism, Rights, and Judicial Power,
Comparative Politics. Ed. D. Caramani, Oxford, Oxford University
Press, 2008, pp. 217-239, 222-223.
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(1) Alec Stone Sweet, Constitutionalism, Rights, and Judicial Power,
Comparative Politics, op. cit., pp. 217-239, 222-223.

(2) Norman Dorsen and others, eds. Comparative Constitutionalism: Cases
and Materials, op. cit., p. 114.
S A sial) aSlacal) Ly a o Al A0 ) Al abstrait 39wl 4y siwal) 48 ) (7)
ASlaal) L BT 4e guda g (5 ke 8 NI
(4) Alec Stone Sweet, Why Europe Rejected American Judicial Review and
Why it May Not Matter, Michigan Law Review, 101 (2003), pp. 2744-
2780, 2770.

(5)Alec Stone Sweet, Why Europe Rejected American Judicial Review and
Why it May Not Matter, op. cit., 2744-2780.

(6) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, (Oxford : Oxford University Press, 2002), p. 366.
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(1) Alec Stone Sweet, The Birth of Judicial Politics in France: the
Constitutional Council in Comparative Perspective, (New York:
Oxford University Press), 1992, p. 226.

(2) US. Const., Art. IIL. sec. (2).

(3) US. Const., Art. III. sec. (2).
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(1) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and

Judicialization, op. cit., p. 348.

(2) Ibid., pp. 349, 351.

(3) Ibid., p. 364.

(4) Ibid., p. 364.

(5) Alec Stone Sweet, Why Europe Rejected American Judicial Review and
Why it May Not Matter, op. cit., pp. 2744-2780, 2772.
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(1) Ibid., p. 2744-2780, 2772.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe (Oxford: Oxford University Press, 2000), pp. 92-150.

(3) Why Europe Rejected American Judicial Review and Why it May Not
Matter, op. cit., pp. 2744-2780, 2772.

(4) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., p. 365.

(5) Why Europe Rejected American Judicial Review and Why it May Not
Matter, op. cit., pp. 2744-2780, 2772.

(6) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., p. 371.
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4 fimd) cle jliall Laa e Lulud JS& standards of constitutionality
4 gl o Ailia il A8 Hl cpand geadl) SS b At dati g (DA aad)
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(1) Ibid. p. 371.
(2) Ibid. p.169.

(3) Ibid. p.168-170.

(4) Ibid. p. 90-112, 369.

(5) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 91.
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politization (i) (e Amlle da j3 () (A gy (2790 O Sy L gl
Gl ao g aSlaall oda oY @iy dy ) giall aSlaal) e 7 g daal) £ guia gall
bel A ALl A e (Vglal ) A anad o Lgd i ol AN cpalpnad) & laal)
Badly (Ogal) Ay O gl pany dple ¢ gdaal) g piill M50 4y ) i
S gl (b L dalall e guda gl cile Slially A jal) 4y ginaal) 408500
£ sicall AL Y A8 (e £ gl 1A Jha B Y L JB) 43S jaY) Baadial)
By ey chuald ddiay (gl (g B dlaa b B g V) (g gimall aldll g
DS b o) s La Ll g Ay ) sianal) aSlaal) ) g sl doay 0 J48 Jusha
el dida o 4 ) giadl) o ApibiaBl) A8 1 ) 5a¥) g muY) i gl
Ol el iy Aulail) 408 1 ¢pad gail) S B o oa g Ppolitization

(1) Ibid. p. 55.
(2) Ibid. p. 50.
(3) Ibid. p. 50.
(4) Ibid. p. 50.
(5) Donald P. Kommers. The Constitutional Jurisprudence of the Federal

Republic of Germany (Durham, N.C.: Duke University Press, 2nd ed.,
rev. and expanded, 1997), 336, 346-349, 355- 356

(6) German experience with regard to shaping abortion policy shows that
abstract constitutional review can be easily used as a means of a
political battle. It, however, also shows that if GFCC requires from the
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legislature too much, not only with respect to constitutionality of the
legislative acts, but also to their reasonableness and effectiveness, it
might in the future be easily excluded from the debate all together. Alec
Stone Sweet, Governing with Judges: Constitutional Politics in Europe
(Oxford: Oxford University Press, 2000), 109-112. See Donald P.
Kommers. The Constitutional Jurisprudence of the Federal Republic of
Germany (Durham, N.C.: Duke University Press, 2nd ed., rev. and
expanded, 1997), 336, 346-349, 355- 356. American system, on the one
hand, to some extent eliminates ‘political provocativeness’ of the
constitutional review with respect to bigger political players, but
introduces it, on the other hand, with respect to ‘ordinary’ subjects of
the polity by means of a strategic litigation. With regard to shaping
abortion policy in the USA this can be easily seen in Roe, Casey,
Stenberg and also Gonzales. It can be therefore indeed said that both
systems are prone to being easily politicized, differing only in who can
initiate it.

(1) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, Oxford University Press, 2002, p. 352.
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L) legitimate interest in potential life

(1) Roe, Casey and Stenberg arose on the basis of a petition for preliminary
injunction and declaratory judgment Gonzales arose on the basis of
facial challenge with regard to vagueness and overbreadth of a statute.
410 U.S. 113, 93 S.Ct. 705; 505 U.S. 833, 112 S.Ct. 2791; 530 U.S. 914,
120 S.Ct. 2597 and 550 U.S. 124, 127 S.Ct. 1610.

(2) 410 U.S. 113, 93 S.Ct. 705.

(3) 505 U.S. 833, 112 S.Ct. 2791.

(4) 505 U.S. 833, 112 S.Ct. 2791, plurality opinion.
(5) 505 U.S. 833, 112 S.Ct. 2791.
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(1) 505 U.S. 833, 112 S.Ct. 2791.

(2) 505 U.S. 833, 112 S.Ct. 279, plurality opinion.
(3) 530 U.S. 914, 120 S.Ct. 2597.

(4) 550 U.S. 124, 127 S.Ct. 1610, majority opinion.
(5) 550 U.S. 124, 127 S.Ct. 1610, majority opinion.

(6) Donald P. Kommers, The Constitutional Jurisprudence of the Federal
Republic of Germany, (Durham, N.C.: Duke University Press, 2nd ed.,
rev. and expanded, 1997), p. 338.

(7) Donald P. Kommers, The Constitutional Jurisprudence of the Federal
Republic of Germany, op. cit., pp. 339-340 and Abortion II Case in 88
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Odictates of constitutional ‘jurisprudence sl

BverfGE 203, at 184 and following.

(1) Ibid, pp. 340-341.

(2) Ibid, p. 342.

(3) Ibid., pp. 341-342 and Abortion II Case in 88 BverfGE 203, at 215 and
following.

(4) Abortion II Case in 88 BverfGE 203, at 167 — 168, 303 and following.

(5) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 61-62.

(6) Ibid., p. 1.
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(1) For example in the USA especially by Roe.
(2) For example in the USA especially by Gonzales.
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(1) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 97-99.
(2) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., pp. 90-112, 369.
Aol jiagall Alaa ¢ puaa b Gl (3 g8a g Liad) 4y giaal) LaSaal) (b ) 3,3 (%)
AU ddgal) o zla dng ¢ Bl
http://democracy.ahram.org.eg/Ul/Front/InnerPrint.aspx? NewsID=208
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(1) Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy,
op. cit., pp. 77-100, 95.
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constitutional judge-like mode (5wl il Loy (i padiy g Sy (Al
A8l s g Aadleall Cra oS Y 43 (13 g Dof reasoning and behavior
inter- "Jaliile dlais) ABe 1 Lgdly Ayl cillabead) g 4y ) ginnl) aSlaall (i
a3 Jgadll )" 4l 58 Sweet Stone iwY) slad La 134 Jalg . dependent
SO8my il A jlaad) (e Bauan NISE) Al gy " AGLEARY ddually Aubsud! fua

(1) Alec Stone Sweet, Judicialization and the Construction of Governance,
Comparative Political Studies, 31, (1999), pp. 147-184, 156 - 157.

(2) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., p. 184.

(3) Ibid., p. 184.

(4) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 62.
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(1) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., p. 184.

(2) Ibid., p. 184.

(3) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 63.

(4) Ibid., p. 63.
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(1) Ibid., pp. 66-70.
(2) Ibid., p. 71.

(3) Ibid., p. 71-73.
(4) Ibid., pp. 73-91.

(5) Alec Stone Sweet, Rules, Dispute Resolution, and Judicial Behavior:
Reply to Vanberg, Journal of Theoretical Politics, 10, (1998), pp. 327-
338, 329.

(6) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 75-79.

(7) Ibid., p. 83.

(8) Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy,

(Special Issue on Delegation), West European Politics, 25, (2002) pp.
77-100, 94-95.
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Jal § gaucaS paiiaal) gl 5815 D sdieall dgal sa (B Uil g 150 A gl
Udagl (319 ¢ s oil8Y B8 () gieaal) BLaRY) ) galiay Jal ™ 4] g2 ABDal) ola
L sdall e Juadl gad e gl (318 aa ) gakey
cla Al Ao &) gial) aStaall alSal 3 jdilal) 8 JEVL (3l Laidy
D shaad) g S Ay o il Vb o Ay el Adalodd) (5 Baadly ey )
il Jail) Ay ) g pday aSal) s A glaca (8 Allh g ¢y g9 ) gieal) BLAY Laliyiy

(1) Ibid., pp. 77-100, 93.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 71-73.

(3) Alec Stone Sweet, The Politics of Constitutional Review in France and
Europe, International Journal of Constitutional Law, 5, (2007), pp. 69-
92, 75.

(4) Alec Stone Sweet, The Birth of Judicial Politics in France: the

Constitutional Council in Comparative Perspective, (New York:
Oxford University Press, 1992), p. 253.
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o) pally a5l g ) (B gl el £ pdiall O D ey Dlgaila e BLLIY
BLall) Lalisy of £ pdeal) adgihy A1 g a5 gl SLAEY Laas 1)
el (B () g3 ghanl)
o & il g 4y ) giaal) aSlacall oy ABSall A8 L) peadlal) LAAT La 131
a delegated "diagiadhlu" b 4uLall) dalid) o Ble) pa pa ¢ liicY)
a  (Eaall) ol ¢ Wil il AN A8l oda o Y xa S (Ppower
O L&Y 9 Slals LDIAI) culii) 38 - agent (dusindll aSaall) £ 84 principal
Adf ey (4 ) giasl) CLISEY) (e aand) iy o jdad) Jeasl) ol GSEN) 138 Jie
4 ja Jiay ) £ ydall 94 2 principald-a¥) Gbd Ay giwal) (salall L8
normative (AzisWl) daay il <l gl o sl 11 g8 ASY (e
il 9aY) oA AN £ pdiall (pe A gia Aabuwy ¢ griady BLAAY )i g cinstruments
38 & sl (Y cp pdiall Alaa ciad Jand dpibiall) Aabead) (b <ol (pa g Ay )

(1) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 73.

(2) Alec Stone Sweet, Constitutionalism, Legal Pluralism, and International
Regimes, Indiana Journal of Global Legal Studies, 16.2 (2009), pp. 621-
645, 642.

(3) Alec Stone Sweet and Mark Thatcher, Theory and Practice of
Delegation to Non-Majoritarian Institutions, West European Politics,
25, (2002), pp. 1-22.

(4) Alec Stone Sweet, Constitutionalism, Rights, and Judicial Power,
Comparative Politics. Ed. D. Caramani, (Oxford: Oxford University
Press), 2008, pp. 217-239, 227.
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38 ) ag Jagiall o BLBN (L8 dld aay (el Lath g oyl gulad) &Ll g Ja gyl
Bl il dda giall A8l ol o da o loaN g (Day Hil) cf ¥ o da 4y ) g
b ol ey Ve jdall Agal ga (b BN 9 A EY) agaag Ja G sima)
Lad Ul 5sd g () gheeal) SLall) Aales of Alia cunt Al day Al £ ydial)
Bobaed) b (Dp diall Baia (o ) gleeal) Jpanill g Aaa) pall dadiial) ao B} cils
(R "o gl O LAY ey ety Loadh () gl BB B il
MG pas
= A Y el AaSaall s Ll LS Aoy Y] Baatiall LN oY g
il ol (Roe Apdd 8 0 pddl) o B il g8 il JUT algal) Llab
Mgkl Galga) pae gl palgals Bl all RN mia Ao A0S 5l Llal) dasaal)
Y JSdS ) A palgal) (hdy Wb o) culle Lgisl g ody ) g Aglaa

(1) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 24.

o ALl g i) aaldail) B Lida) 4y gl AaSaall g canal) gl JlaS daal 3 (Y)

Yo I A (I sl Ay shual) Alaa ¢ uaa

(3) Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy
(Special Issue on Delegation), op. cit., pp. 77-100, 89.

(4) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 24.

(5) Ibid., pp. 24-25.

(6) Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy,
(Special Issue on Delegation), op. cit., pp. 77-100, 89.
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ol JUYI IR il (e af Al Ao g (g guda gall 11gd aslal) g il
DG pLal Uaglivea Galgay) b (i o) i) pliabl) Ay 288 (BaY
o ol AR (6 gl o 5] g (S Y gyl LS a8 (Jlad) dagaday g
1igz aSla JUhlS J8 (e o) ghel) pLall) Lhaas Al clthially ¥ gl) (5 ghusa
lag i) plilly GG ot (oS e (g st sliadl) G Badly g o gila gall
Bla) Ao Jae 4y LIS 5 a1 g -0 glannd) 1200 B Lgale (¢ paaal)
Ly 2l o3 Jaa Ay

5 palgal) Llad 8 s pal) Llad) dasaal) slad U o Ao
Casey duad b dasaal) G fiad cafi (ag Ll e (S ol damy ydil) ciliabpaud)
180 Ladie el g cdmy ) Aland) iy e o ABsae T 4l Lapliab 0y

(1) 410 U.S. 113, 93 S.Ct. 705, majority opinion.

(2) By establishing the so-called ‘trimester framework’ and determining
‘viability> a decisive factor in State’s intervention into abortion
regulation. 410 U.S. 113, 93 S.Ct. 705.

(3) Like in Roe and Stenberg.

(4) Like in Casey.

(5) Especially in Roe where ‘trimester framework’ was established (410
U.S. 113, 93 S.Ct. 705, majority opinion) and in Casey where ‘trimester
framework’ was proclaimed “overtaken” and replaced by new
framework based on ‘viability.” (505 U.S. 833, 112 S.Ct. 2791, plurality
opinion) In contrast to Germany, USSC’s policy directives were
proclaimed constitutional law right away. in Germany, Parliament had
an option to decide whether it will ‘ratify’ GFCC’s policy standards or
not.
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S Ay Ha¥) Llal) daSaall (g ) gianadl) s LBl 3 ydilaall & JEY )) J5BN (Sayg
&ua Stenberg dxad Qi) 35 g gl (B IS Ay i) dplaal) Cila A
oM ARl Apiadl) B jaladl Liad) LaSacadf aSad ()5 a¥) (o oS0 culaias)
partial-birth " ~Jad) Sl (algal sk Al dy pdil) Al salae)
as) Fla (& rauds Lli a8 8 Gusad el o «ld Faag D Dabortion
Sl Dgal) (algat pad Al dgay Hddl) Al

(1) "legislatures throughout the Union must have guidance as they seek to
address [abortion regulation] in conformance with the Constitution.",
505 U.S. 833, 112 S.Ct. 2791, plurality opinion.

(2) 550 U.S. 124, 127 S.Ct. 1610, majority opinion.

(3) 550 U.S. 124, 127 S.Ct. 1610.

Sl quaa elld g can ) il g sLdal) (o ol (algay) e g sil) 130 O ) B LAY Lt (%)

Cray .(Infanticide) sLia¥) g A Jib 8 day 2 0da g A g3 o) J ALB g 3 6l) BLS 1)

oS Sl e Jlginl g Ay A1 Jgadl (B 15l B ) (gl o Ay alucal

]

(Y Anhas (Y can )l JANa (Jaal) (e gl Yo (G50 L) BN G o i pdial) Jikal) Jiky Y -

igall fa Cijiig oY) aa )z ad 3B allic 5 adad

QAN (Y can ) A U e g gAY L) GIS B g e i pdiall Jidal) quansd Y - Y

Gl AT AaSlaall (aganall (s I G cial) (o (8 Blally al) Al o J sy

b aa ) e B Qi) Gl Gl g A ) G Jik ) Gl odgd oy gildl)

Gigah cdoanand) gl Al ¢S haidh Ally Aflad iy g A (e Jikal) (ul ) lagaall

(A g gal) o rlia i x) 13a a7 S san g g ) (558 (B A g il
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e 98 pdlna JUT Ay ) giwal) A0) a8l AaSacal) alSal ol (Lilali

Aalaial) A gY) Apadl) i Ay il daad) il A o a5 il
il e Lgdsty (Ogalgast ) saall ¢ il sladly daSaal) iSSS ol (algaYl
Lk 58 9 Wgiomalaos A8 L (b (8 odmg pdl) dglaad) il i (oo 1 peibia
Cra Aipal) A Jlaal) iamy o g N Aaiiig (g guia gall 130 aaliisy Aalal)

http://marcharbel.lilhayat.com/abortion/abortione.htm

a3 s Cra il el 1A B 8 2 M ad) Sgall (algal” (J sl ey (I3SA

3l Sl Galga) oI (V) Gl Eoss Gl (S Gupl) oy g Jaad) £lgY

T s ¢ 2l e gl (Il gAY ARl ) g Ulasi 3108 sing
) @sall 5 e i) (s co slial

http://www.alyaum.com/article/1073210

(1) Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy
op. cit., pp.77-100, 94.

(2) GFCC claimed that German post-Nazi experience makes formal
decriminalization of abortion impossible. Donald P. Kommers, The
Constitutional Jurisprudence of the Federal Republic of Germany op.
cit., p., 337; Alec Stone Sweet, Governing with Judges: Constitutional
Politics in Europe, op. cit., p. 110.

Aasaal) 0 V) chagall i (n (3San s (IS Uil (abga¥ly cland) 0 cra o M1 Ao 5 (7)

Aogal 31 3 L) (1) A0 a g ) B 913 GalgaY) Ao Gilial) dagdhae ate & 8

S Al sloef agma g o dulall 5l dmuad) i) Jtia) J gtia ) jmpa 2529 (¥)

B 1Y ) 5 ey (e 5 ¢t il g i) Aataall b ) (A, (s Lala

tlga

- Donald P. Kommers. The Constitutional Jurisprudence of the Federal

Republic of Germany, op. cit., p. 341. Sabine Michalowski and Lorna
Woods, German Constitutional Law: The Protection of Civil Liberties,
(Aldershot, Hants, England: Ashgate, 1999), pp. 140-142.
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£33 () A jadl) daSaal) cilua g aaf ALl 5 A ol cuald (da gal) Guila

el 3 jae (LBAY ( AlalY) Gl yull a8 (13sa g () alal) oyl e Al

A0 ) daSaal) cilimia gy A fiuall Jad) (5 (G gimd Gma¥) Jall e
4 ) gl
e ) g =1 Aclal) 4 ) giwal) A0 ) daSaal) Ll (s aB g

L aa g Bale) qilie ] A (algal) andaiil SLiial) Ay i) clads|
£ s el (5 siudll YY) aaat b agud A8 daSaal) sld o) Jgl) (S ()3SA g
QAN £ g e O cra a8 N o g g gua gall 138 aulatil saal) danl) ¢ gLl
sl A1 o ) (VA ghaal) 400 jaudl) A aaal) cibiua g g g 5 JalS Cranaty

Daaal) ¢ AN £ g e B 7 gl Ml iy cilia gl Cilgza il

(1) Such GFCC’s proposal that criminal law is a means of effective
protection of ‘unborn life.’, Donald P. Kommers. The Constitutional
Jurisprudence of the Federal Republic of Germany, op. cit., 339-340.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 110.

(3) Ibid., pp. 84, 113.
(4) Ibid., pp. 78, 111.

(5) Ibid., pp. 78, 111. In Abortion II Case litigation State of Baden-
Wiirttemberg even contested that various aspect of newly drafted bill
“do not satisfy the requirements of the Federal Constitutional Court’s
Judgment of February 25, 1975, (i.e., Abortion I Case decision), 88
BverfGE 203, p. 111.

Al i) Al i ) ¢y IR g s (B Lg B35 A () il sl) Atial a (1)

£ 5 xia O 2y Jaal) Ja) 30 ppan (b QLAY sl A5 et S ALl y y giaas

S DY) gal) B oy 53 (Bl £ s chuna s 03gy 33 Jalad apaad) 3

:dand) e oY)
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A1 el dasaal) a5 (e aadl A0 £ pdial) A glaa (e o ) o g

U dpadll A cale daSaal) o Y algadl aldial) gy pddll 8 4y giaal)
5 mall algadll aliiall & pdil) il g « Abortion 1T Case palgayl Adlaial)
288 ((alad) g pdill ] gad) A gindl] adad o LANY) 138 ) ABLGYL 5 (DALY
Leric &ligca positive legislator" o) g sdas" Uiyl dasaal) ciles

O 388 asai (A (e (D algal) £ guda o il Gl gt A8 L citle

- Donald P. Kommers. The Constitutional Jurisprudence of the Federal
Republic of Germany, op. cit., p. 348; Alec Stone Sweet, Governing with
Judges: Constitutional Politics in Europe, op. cit., p. 111.

Gy 9 e —aaal) ¢y il £ g yda A S ALY el o (Bl S Aol ¢a (V)

& -oalgaYl Adlaial) oY) kil 8 A ) gheal) 4310l AaSaal) Cilua g pa ¢ g

5 ONSY) ay (algay) (ol B pall Lo Laia¥) ddnl) (e g 5 Uil dpeni

- Donald P. Kommers. The Constitutional Jurisprudence of the Federal
Republic of Germany, op. cit., p. 348; Alec Stone Sweet, Governing with
Judges:Constitutional Politics in Europe, op. cit., p. 111.

(2) 88 BverfGE 203, at 1., 1; Alec Stone Sweet, Governing with Judges:
Constitutional Politics in Europe, op. cit., p. 112; Donald P. Kommers,
The Constitutional Jurisprudence of the Federal Republic of Germany,
op. cit., pp. 349-356.

(3) ‘Social hardship’ indication was narrowed and reshaped into
‘unreasonable burden’ or ‘expectability’ meaning that abortion will go
unpunished if carrying fetus to term would ‘force the woman to
sacrifice her own existential values to a degree beyond that which can
be expected of her.” 88 BverfGE 203, p. 160; Alec Stone Sweet,
Governing with Judges: Constitutional Politics in Europe, op. cit., p.
112; 88 BverfGE 203, at 184 and following.
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£ sial) daSaall Cianial 186 (13 aag . obligatory counseling "4l 1Y)
118 b dg el La 0 Joll ot llS () g edmy pdill) Alapon (ppead A glanal
A Aoalalt) 4y i) A0 4l AaSaadl o (JUal) i Aol a0 guadd)

-

Aty el bl il (aldl) o plall ¢ paal) palill pladiud i

J AL al S @) oY) Ol s (58 A lua ALl Glal ) ale il
A e i g el O (JUial) Jin Ao el (o VAaSaal) clna gi g cilgza 5
G LaS AcaSaal) Lgiiallal ) @l Ml 1Y) 3 LEENI" ullaiial dal o (S8
i el Aland gl gile o AaSaal) ASua b (o) ol gl (gldai Cra £ deall
@l a1 A 5 g g LBl (n Lgd s (A JUnRYT (he Jala)
MBaan Ay ) it B BN i Balee Y Ailall dpmibyen 831 ) 2 g5 Y AT gay

MO 5 £ e gall

Il 5 3y g o () ) ) (6 cudi 08 AaSaall o) Baadly (Apladl) oda g -
Mg ad A Bl Llaad "dasaall 35 dga g e ol Al gl W jliie ly ay ol
A

(1) 88 BverfGE 20, pp. 225-238, 231-238, 239-256 and other; Alec Stone
Sweet, Governing with Judges: Constitutional Politics in Europe, op.
cit., p. 112.

(2) 88 BverfGE 203, p. 303 and following; Alec Stone Sweet, Governing
with Judges: Constitutional Politics in Europe, op. cit., p. 112.

(3) Donald P. Kommers. The Constitutional Jurisprudence of the Federal
Republic of Germany, op. cit., pp. 355-356.

(4) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, p. 50.
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(o2 Alladl) g A ghaal) cilplhiia o0 g o Ul 8l g oy ) gial) cilpllaial) aa
Ll ) Ly i) el

coordinate " gmciall sU" JSEY ¢ G Lasd (i gl o) Lilgla ¢)3Sa
g Cla il (3R e B £ pdiall g Ay ginl) aSlaall ¢ ) construction
4 gidl) aSlacal) G Je i) aly LS Gl oo A glaall sda il By, ciladaad)
Ay g 98 pilpn g (3 ) A s 9 B miilna Ay sy £ gt < yinall g
£ il s &y gl aSlaal ey Sl ABLE L) JUCEN o ) Laals Sy
= A gil) aSlaal) plad 3 o) g Al ) o daild ABNal cu 8) cuaial
ady Jaldal) Jeldill g pilal) o daild ABMe Lgd oS (e JAS) £ sdinal) dga) g
pda Al e ALY g (S e (5 sieedl) sl cpe ALY (lany AdBUL & i
A siaal) aStaall aal) | gall

(1) Donald P. Kommers, The Constitutional Jurisprudence of the Federal
Republic of Germany, op. cit., p. 356.
(2) Ibid., pp. 336, 346-349, 355-356.

(3) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., 184.
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pladi) ¥ 488 g ddayl j Jai 5 A g day ¢y giLAN (B8 (O ¢ B L o
s nal) 30 i Shinieva (458 M8 (il y il ) &y s e AtE 1 1)
pi Las () 581 &y ) giad Ao Ll (Gl B Ay ghl) aSlaal) cuila (e
Aot jal) Ly gua (2 ol B el gt pgua (B ) o A giadl) e LB ) o ol
B mdilia () agadat gl gl (B Cp giedl) BB puial 4o g gall e Jlially
e g ) LdBla (b Lasd (Jglaiug (a a ga (B Ay 55 Aads il il g
Al ) Cailda g 8 e g iR (B8 (B ) gha Ay () (o geal) BLGRLY (1S
Ay g siendl) pStaall e Al a3 580 (o itk 35ag (o0 o 1 o g Ary yikE
ea ) G B A g ga 3 g8 20 55 Y A ) il gl 030 5 ublaa (Bl (B

il o) B il Jlana (A () gl aSlaall ) gd 4l Allewa of LAY
(CRAY Cmaliad) Ge S Ao doa jlaad) 0da AT (e Lgian ] daied Ay pdal)
BA e Alucall 028 4raai Shapiro «Stone G Jyus (e jdall Lo
sl La dBaadka

(1) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 31-90.

(2) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., pp. 162-165.
(3) Ibid., p. 184.

(4) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 127, 130-133.
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ddils (33 Al gl) 020 Jomdli Jal (e Adadl O g Lag copuina 3l
pigy Adlaial) cile Jlial) flow B (5wl O ol Ao B (e daul g
pdgd MY i Mani : g (uad ¢ Flad) 138 B aal) Jigedly (3 sBad)
LA el o3 Jla B Lol AN saa ol ) Sy A jlaal)
(o2 A i) aSlaal) i ) Allasa &) J 58N () GUSH (1o Al (e Aallg
i€ fdal) Eia cea ~dumg pitl) dagdal) cld (il ol A jlaa gf 0 5SLRY 1A
pSlaall Zlia JLd 3 day A8 jhl) 0dgy 435 I8N 20 gl (318 Y (Gl clgisan]
A i e A8 ) Al Lgua i Lgla llsh Y B 5 g puda AY (Sl Ay gl
L) g8
G (A Ay ) gial) aSlaal) deajlaa Ao 3 55 AN 2581 Jgb ) JSBY San
63 53y (gllh B Lgiills 5 Apiliall) Adaluad) (el (A1 2 g (e gl (UL
procedurally "Ll a) ala' slad o) giaall sladll of J o8l o Sa oy
o £ o o iy 53 £ pdall BYA (g giwdl) sl ¢ ey Dpassive

(1) Martin Shapiro and Alec Stone Sweet, On Law, Politics, and
Judicialization, op. cit., p. 182.

(2) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, op. cit., p. 10.

(3) Ibid., p. 11.
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Cmaliial)

A gimaal) aSlaal) JAT 2811 A aY) 2 5810 028 dpad] (e pf 1) Lo g

e AlCia Aallae LgilSaly (st A ) «iay pl) Cailda gh) 5 pdiloa Jla B
AdBUal dalal) el cali (g LA b g (B Ay ) sial) aSlaall day Hd) cillabedl)
Al o ) JLdg (lad) 13 By pagadl 1ia B e g ga 398 2529 52
aSlaall Ay pil) cildaloct) e o g ga 18 392 g3 3852y Hans  Kelsen
"3as8a Al o Lisly o gAY (G A Alall) jeall ) S CUS Eua Ay ) gl

(1) Ibid., pp. 11-12.
Chfiad e g (2l (salsa ph) (e day o eadd) (i Aga) gall Tasa O ) BLEY) Jaai (Y)
By ) I B S B el L g ¢ gad) apan (& cclad) yal) (il 93 Craalii il g cAd)and)
Jle) Y ey g alsal) By Lgiillda ot i Ll g Lgdeay o guadd) G Al sal)
e Al ) Jasal) daag Adland) (s abua sle sig culadl yal) Aalas] oy 85 Jual (3a b call Chag
£ g g aday Eny AV G pdal) dgal ga (B a guadd) an W by Al La guadd] g o)
MgadiBlia g Lgsle £3Y) (e 4Bl af gy ABMS) (@b 08 ol o gl B L a) Bk 08
gL a puadll plial) ga Juas g (gl ki C Agal sall (sl to AT () Gung A guadlld
Llay ol dlgia (2 Gadall g Lgale 3 ) (e (il g Al g danad itk o G S
caloval) pudy QI3 ¢ gAY Slal 13) dle () yie ) g ASEBULL alBl) 0345 £ ) JSy a guadl)
1 AN adgall o zlia Jlia Allalaal) 3o g gl gall 3
http://www.alhayat.com/Opinion/Writers/643943
(3) Ibid., p. 10.
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o La (Al (318 B eLall) g0 o Ay piil) 3 08U agdl) 13a i il ) (19
(e gyl Tasa ) 03 ¢Sy Jlaall 138 (B 4y 5 ghausl) aSlaal) g &3
aSlaal) miad Lalla 4dly Jals £ 9 e Hans Kelsen OLS U aag
gl B A Sa b La gl o g (Dolud¥) (3 o8 dlaat Al 4y sl
g Hall" ( -4wdi Hans Kelsen 42 J@ ) Jaail) 9 g - pugdd) Sl )8
Alaa Gpaal ¢ J RN ¢Sy 4dl a D) bl O i) £ pialit g v oy

(1) Alec Stone Sweet. The Birth of Judicial Politics in France: the
Constitutional Council in Comparative Perspective (New York: Oxford
University Press, 1992), 229.

(2) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, op. cit., p. 11.

Gdall 5 siaal) (e gl Glisdl Je by ¢S Hans Kelsen o (A 3L Jaads (7)

:norms of natural law " k!l ¢ 8l a0 g
- Hans Kelsen, Revue du Droit Publi, 1928, c 44: 197 cited in Alec Stone
Sweet, The Birth of Judicial Politics in France: the Constitutional
Council in Comparative Perspective, op. cit., p. 229.

(4) Hans Kelsen, Revue du droit public, 1928, pp. 44: 197 cited in Alec
Stone Sweet, The Birth of Judicial Politics in France: the Constitutional
Council in Comparative Perspective, op. cit., p. 229.

(5) Ibid., p. 229.

(6) Alec Stone Sweet, The Birth of Judicial Politics in France: the
Constitutional Council in Comparative Perspective, op. cit., p. 229;
Stone Sweet, Governing with Judges:Constitutional Politics in Europe,
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(1) Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy,
op. cit., p. 90.
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Europe, op. cit., pp. 99-100.
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- Sabine Michalowski and Lorna Woods, German Constitutional Law: The
Protection of Civil Liberties, (Aldershot, Hants, England: Ashgate, 1999),
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(3) 505 U.S. 833, 112 S.Ct. 2791.

(4) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 1.
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(1) Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy,
op. cit., pp. 77-100, 89.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 21-22.

(3) R. Hodder-Williams, Six notions of ‘Political’ and the United States
Supreme Court, 22 BRIT. J. POL. SCI. 1, (1992), p. 3 cited in Alec
Stone Sweet, The Politics of Constitutional Review in France and
Europe, International Journal of Constitutional Law, 5, (2007), pp. 69-
92, 72.

(4) Alec Stone Sweet, The Politics of Constitutional Review in France and
Europe, op. cit., pp. 69-92, 72.
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- Donald L.Horowitz, The Courts and Social Policy, op. cit., pp. 4-9.

(2) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, op. cit., p. 7.

(3) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 1.

(4) Alexander M. Bickel, The Supreme Court and the Idea of Progress,
(New Haven: Yale University Press, 1978), pp. 114- 116, 134.

(5) John Hart Ely, Democracy and Distrust: A Theory of Judicial Review,
(Cambridge: Harvard University Press, 1980), p. 134.

(6) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, op. cit., 12.
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(1) Donald L.Horowitz, The Courts and Social Policy, (Washington:
Brookings Institution, 1977), pp. 8-9.

(2) Alexander M. Bickel, The Supreme Court and the Idea of Progress, op.
cit., pp. 114- 116, 134.

(3) William Gangi, Saving the Constitution from the Courts, (Norman:
University of Oklahoma Press, 1995), p. 265.

(4) Alexander M. Bickel, The Supreme Court and the Idea of Progress, op.
cit., pp.114-116.
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(1) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, op. cit., pp. 186-187.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 1.
(3) John Hart Ely, Democracy and Distrust: A Theory of Judicial Review,
(Cambridge: Harvard University Press, 1980), p. 134.
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(5) Alexander M. Bickel, The Supreme Court and the Idea of Progress, op.
cit., p.134.
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Comparative Study of Courts and Democracy, op. cit., p 7.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., p. 25.

(3) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
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(4) Alec Stone Sweet, The Politics of Constitutional Review in France and
Europe, op. cit., pp. 69-92, 75.

(5) Donald L.Horowitz. The Courts and Social Policy (Washington:
Brookings Institution, 1977), 20.
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Europe (Oxford: Oxford University Press, 2000), 1.
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University of Oklahoma Press, 1995), 265.
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Europe, op. cit., p. 129.
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(6) Ihid., p. 24.
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labiadl 4883 yulea £ g B Tl A

(1) 530 U.S. 914, 120 S.Ct. 2597. In Germany, GFCC implies such in
Abortion IT Case. 88 BverfGE 203, at 54, 181 and following:
e Bl UAS Sl A e o aSlacal) Gl cAal a Aoy 1Y) Llad) daSaall G gint Cus -
(5 Simall 16 61 g sedal) (g g Sl pny Lgle () geraal) dony sl e Yl
A1 Sl (e A gl Lag anlll) 138 Jia £ ja) o 8,98 JiST ol ol (s giaa i galay)
Slagliall gaa A o) fig Lo ol
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13 e dapdla ade ) Jakh ud (pLgBAl G ady (e Al (M g ciladaaad)
1An L) 9ot aSlaal) aladi el Joaiaall (e 4di ) Udanl oS g ¢ gl
R A

£ o8 BeLiS g8 jata saa (pa AdBUAN L) sl by Lad ¢ glaia g
By Ol ) Suagi dld g cnormative context =& Gl ) dagSall
bl pdaa g ¢ $IAN B8 Sl (A (s gall g (IS sall 09l £ siall Balaiadl

5 ke gal L Melhload) ¢y Jual) agat agh cang ((laead) 138 Ay
1Aa (ra il gl AGall £ gudn (B Lgalgan gl Ao cillabend) ol BpldsSy
Gt J g cllalea) i Juall) Tasa G g Al o S AN ¢ ol (g Dlasall
Ao Ay 5 AVl iy 4dsly cably e ciiia g3 e fagall 138 jlode)

(1) Mauro Cappelletti, The Judicial Process in Comparative Perspective,
op. cit., pp. 35-40.

(2) Peter A. Gerangelos, Separation of Powers and Legislative Interference
In Judicial Process: Constitutional Principles and Limitations,
(Oxford: Hart, 2009), 29; M. J. C. Vile. Constitutionalism and the
Separation of Powers (Oxford: Clarendon Press, 1969), 316.
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babiad) aiia g o gl 38 el A jlaa L) (e 0% 4Y (LacB s
OB e A £ AN By o sl 3 (a8 S e S 3 e by
O Abla o) (3980 o ABsblaall PMA e V) Adlad (985 o)1 A48 1) o1a Jha
& A0 Ciilh g (a ALaldl) 3 gaal) ma g ade o LEY g A gSall AN ¢ ,3Y)
A5 LB G QU i Ao 1 (e B o3a Jia Allad (e 2ay da gSal)
AagSall (e AT £ b ald 1) St cilalpaal) A9 G gHAl @il g B pial) Aales
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(1) M. J. C. Vile, Constitutionalism and the Separation of Powers, op. cit.,
p. 317.

(2) Ibid., pp. 316-317.
(3) Ibid., pp. 316-317.
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aSlaal) coald 13) Al elId Ay piil) cilg i) Ay g Ao Lgiild ) Adlad
Guob O £ el il (e LA Apaulpeal) i JLA) g J glad) A8 3 4y ) giaa)
B ey s ALy (819 Al ) B pudilaay (3 Y L ) (b Al sl Pla)
(9 .substitutive or supplementary powers dsbaSi oAby cihla
A8l B ¢ day clubad) piia g ¢ gilal) (3la 4y giual) aSlaal) Al () pal gl
Agall A A Uabis aa 65 Y A3 A1 e ciladbpaad) Ll g ¢y gIlAN 120 i)
13) aida gl 138 35 gdad 20330 9 A ) gadl] aSlanal) e ) 8 Gl 5 o) (g8 (Lgikay
) gl g (Vi) (a it ) o) Ay ) gl aSlaall BLd of e 8 LAA]
Aalal 3 pdila Gl gisa
Al gl (g9l o ddablaal) b gt Agaal) Ay JAT G ddg
aSlaal) (i) adiia gyl g8 2 gy (3lahy Lasd functional differences
Clabpad) gdaa g ¢ 538N (318 Al ¢y JalSill (§8a3 8 Jialy £ pdiall g 4y gilawl
sl 5 Ppolitical responsibility dsabia—) 4 glaal) aa

(1) Luc J. Wintgens (Editor), Legislation in Context: Essays in
Legisprudence, (Applied Legal Philosophy), Routledge, 2007, p. 38.

(2) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, op. cit., pp. 186-187.
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iy G gilall a9 ~Ald) Adabud) 308 5 B (5 gil) pLGAARN ailey Vi Alalal)
Lpadpand) Lgilig e ALSE) adainns Y ) dalcd) gile o cluludd)
LSl LA (e Aplusall LgeLiad) ¢Say (il 5 Aay pill) Alabed) a9 (Ve Laia¥) g
ihiall gl 138 Jhal &y ) giual) aSlaal) S5 ¢ Y 9 Apalaesd) Lgdl ) A g
o aiaal) Agal g (b Ay ) gl aSlaal M dpaidaed) Aty il ol

e gas

(1) John Hart Ely, Democracy and Distrust: A Theory of Judicial Review,
op. cit., pp. 131-134.

(2) Aharon Barak, Judicial Discretion, (New Haven: Yale University Press,
1989), pp. 194-195.

OF g 4ld ( gIAY (318 B eladl) Ja A% Lalls 43/ Aharon Barak Nl s G-

O i) abpad) 73 geall 138 o @) 2 ¢ g alal Al gia LT Al ) J gy

aBdy 1 e LRl adait Ay i) dapdal) <l Adda o) o2 Jia oY codlud dagfin Jany pLAR

g ) il o) (8 ¢ ggeanl plal Y sicna LB (585 0 g2 ¥ 4 Lagy LMol g 4B

sl alal A gianall ~canall Alfiaal) Aigl) - Agall il ¢ el O

(3) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A

Comparative Study of Courts and Democracy, op. cit., p. 187.

(4) John Hart Ely, Democracy and Distrust: A Theory of Judicial Review,
op. cit., pp. 131-134.
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il gl ol L8iil Aaddioiall el yadd Y g dagSal) Ciillh gl Jalsl)
feald Jlad aladid Ay ¢ siaiy s 1) Jla sl uila (e Y e gy
N4 geal) Aaled 06,1

Gy QSR (B8 il g B mdilsa b Ay ol W) pldie) (L ot (hag

structure of (2sSall JSugl) aUsS cilillia jglata (o Uaga Jath (pud cciluand)
GsiLal (318 Adaliy cutd § S8 oaEl U ) g s Uayl Sy cthe government
a9 A 5 IS a Adaliad) 0 B pudilia M) ) g2 88 AN clubuad) giuag

(1) M. J. C. Vile, Constitutionalism and the separation of powers, op. cit.,
pp- 316-318.

(2) Ibid., p. 329.
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Cilgl Y & Ackatial) all) o Al 8 agud Cilubid) gia g ¢ gildl) 318
:M. J. C. Vile 3L Bady caval) 13a g Ay pdil)
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(1) Ibid., pp. 315-350.
(2) Ibid., pp. 317-318.

(3) Richard Bellamy, Political Constitutionalism: A Republican Defence of
the Constitutionality of Democracy, op. cit., pp. 147-154.
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daldl) (e 4ed g «Constitution n'est qu'une barriére de papier
LaS -l s 9 ¢ ) guad) (S (3 gSaall g CppaSiald) (o S o gl (Ao i g Aylanl)
il By Oag s A Gig Jally g 43 giaday (sl o by Caila Jasi i - 59l 51
Cililadad) JASH A ¢yl 98 Ay i Ao Aulall) 4B )l o)) b gl s jlaall
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(2) André Hauriou [et al.], Droit constitutionnel et institutions Politiques,
7e édition, Ed. Montchrestien, Paris, 1980, P. 22.
Sl ol A e 5 A g a5 Al (5 0 antl gt gy s (Y)
Ayigid ac) g e lalae La o glai i gand Cuay (Al gall 3 gilaN (L) B 3 jlaall ¢jlsa
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ale A0 gal) Lidad) Aalid) daSaall g ¢V AV A ale Liluud 9=V AAY ale Jyai gl )b
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Liila gy i3Sy ¢V AAD ale Lyjlaia g YAA0 alo Liigh oS 4 i) 43990 B saua L oS A
Lidolag 149Y ale Lidlgidg 149 Y ale i) 4y 5 sgan g Lilillg <149 ale Ly jladyg
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Tagal) labgmas) o o ) (Ao g e (e 4] U pas 2

dagle (glhy 1aa) g d gal o e by Auiluall) L0 (6 38 pall aladl) ) BTl -yl
G99 -Apibiall) A8 1 4 38 e Acalil) Ldag) a5 ASY el g " ) 3 gl
aSlaal g paally AuaY) Aladll jalaidl) Led mia -dauadia aSlaa ¢ L)
(Auadll allall) &b o 4ildll Supreme Courts of Justice Lulsll Jaal)
OG0 LS el J 99 (e gl B ¢ e i) ¢ A1 dia (Jlad) b LaS ¢(galal)
Jd O dpaad) B ¢ adat 4B Ailial) A8 50 Al o Baadl (1) ) ALyl g

(1) The concentrated system of judicial review has been adopted in Brazil,
Bolivia, Colombia, Costa Rica, Chile, Dominican Republic, Ecuador, El
Salvador, Guatemala, Honduras, Mexico, Nicaragua, Panama,
Paraguay, Peru, Uruguay and Venezuela. Only in Bolivia, Colombia,
Chile, Guatemala, Peru and Ecuador judicial review is assigned to a
special Constitutional Courts or Tribunals. In the other countries it is
exercised by the existing Supreme Court. Only in Bolivia, Costa Rica,
Chile, El Salvador, Honduras, Panama, Paraguay and Uruguay, the
system remains exclusively concentrated. See Allan R. Brewer-Carias,
Judicial Review in Comparative Law, Cambridge University Press,
Cambridge 1989; and Constitutional Protection of Human Rights in
Latin America. A Comparative Study of Amparo Proceeding,
Cambridge University Press, New York 2009.
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saaiall ¥ ol 4 -the diffuse or decentralized system 4xlLail) 4,8
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M 45l aas cconstitutional judges G g SLAlS Janl) Aabiyy aSlaall
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(1) As mentioned is the case of Brazil, Colombia, the Dominican Republic,
Ecuador, Guatemala, Mexico, Nicaragua, Peru and Venezuela.

(2) See Allan R. Brewer-Ccarias, Judicial Review in Comparative Law,
Cambridge University Press, Cambridge 1989; Joaquim de Sousa
Ribeiro and Esperanca Mealha, Portuguese National Report, p. 1.

(3) See Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, pp. 6-7.

(4) See Kent Roach, Canadian National Report, p. 1.
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138 o)) 3 ki, a ) 138 plalY d4¢ulda -the principle stare decisis
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(1) See Allan R. Brewer-Carias, Judicial Review in Comparative Law,
Cambridge University Press, Cambridge 1989 ; Vicki C. Jackson and
Mark Tushent, Comparative Constitutional Law, Second Edition,
Foundation PressThmson West 2006, pp.465 ff., 485 ff.

(2) The diffuse system of judicial review has been adopted in Argentina,
Brazil, Colombia, Dominican Republic, Ecuador, Guatemala, Mexico,
Nicaragua, Peru and Venezuela. Only in Argentina does it remain
exclusively diffused. In the other countries the diffused system is
combined with the concentrated one. See Allan R. Brewer-Carias,
Judicial Review in Comparative Law, Cambridge University Press,
Cambridge 1989; and Constitutional Protection of Human Rights in
Latin America. A Comparative Study of Amparo Proceeding,
Cambridge University Press, New York 2009.
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Due Process 4dwaiall daSlaall ady 8 U jSa calhial) 13 dodgiia ) Lal)
o B a8 iia Y Llel) daSaal) o aglaall ey, sgimally 34180 Clause
(Lgela) Ca il gl Glall A2y JaBd 6§ «Garcia Aguileradsad & VAV, e
+4d)

5 1B Lgile ) ) Jaxt o Aa s S8 aSlaall e llay

(1) See in J. Uzman T. Barkhuysen & M.L. van Emmerik, Dutch National
Report, p. 18

(2) Nestor P. Sagues has called the “Argentinean stare decisis.” See Nestor
P. Sagues, “Los efectos de las sentencias constitucionales en el derecho
argentino,” in Anuario Iberoamericano de Justicia Constitucional,
Centro de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid
2008, p. 345- 347; and Argentinean National Report I1, p. 3.

(3) See Alejandra Rodriguez Galan and Alfredo Mauricio Vitolo,
Argentinean National Report I, p. 3.
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(IMAglia) Lladl) 3 Lilad) dasaal) <l ) b cilp) ja) aa (3l sad

) Al g cle)aY) odd (e Jand O Aaa ujfz’\ aslaal) 0dgd Jsaa Vs

LAY daaa Ulad coatd 13) Y)

A8 e s g Aq S se il o) g ALl A48 ) Aalii g

Jal (e Jgial) Boadii g i (A 4y glal) aStaall i 1) gal) Jialy ~ddatisee
BRI A (e o) 138 Ay ) giaal) aSlanall Hdli g 0 gamg o gl o Alidlaal)
O e (o2 al) 138 (Gl Jal (g gl Lgale ¢ gadaall (il B 4y ) gl (sa
o caSlacall oda adiaii ¥ iy ¢ ghudll 5 guda A Laily 4y ) g aSlaal) Jaad
4 gall cillaleed A3 gaal) cillalin) et gf  giwal) Joaas dabiey dasall éusa
Chad (o & ginal) aStaall dpbed) A0 50 ) J 8l 1Sy cad Crag L s AY)
A A gal) Juae slad) g 4y giesd pae (NS ) IR (e el g ¢ ghasal) JalSi g gaans
A an (B sk o8 ) gimal) Aol 4y ) gianal) aStaal) o il g ) ghanall SLgl) Jia
A0l Latasa deal Aol L3 o G iy g, shandl) o Al jua Led A gial) cildalul)
Lt il (i 9l (A 98 O A ) i) aSLaall S pania (it
9 Shanl Gaati Ao g pdia b B yguan I8 Jual ol cconstituent powers
A A sl cllald) g clizell A3 gaal) cillabia) cuatad gf o glewall )08
e e LI _ad) J<dnd ) (i Lal Ay pdil) Adabid) f da gSad) Jia (Al gall
Ailiail) 4,8 )11 o g81)

(1) “lower courts are required to adjust their proceedings and decisions to
those of the Supreme Court in similar cases”, Fallos 9:53 (1870). See in
Alejandra Rodriguez Galan and Alfredo Mauricio Vitolo, Argentinean
National Report I, p. 4 (footnote 11)

(2) Nestor P. Sagues, Argentinean National Report IL, op. cit., p. 3.
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(Lg il ol g Jlan s ey ) giad) aSlanall 0 Bad g A dgali (g
o AL il dalaa g3 Cijh Bale (W gay dyiliad Cle) o) (w8 QD Jads
Al (5 38 sl b LN LBE g cile Jlia o) LB 8 o) g ¢ g g0 ) B il
s iy 8 bl 5 903 T Jaf (o0 sl Alany ety o 5 il
29 (VAgilail) 48 ) g 3 sall b AUAIN L8 g 4y ) sl aSlanal) alaf cilay i)
daSaal) ) 45 e 2 Zdenek  Kuhnitiwd) Js8y (gl 138
reladl) Ay ) ggand 4y ) gial
4 gl AaSaall) Sbygta et ot ) Lgiilot LEDAN
Aalowy laditl) 4 ) ggand Ay ) gieul) dcaSaal) aiali Y ¢ (LSUE glos gt
A8 00 ¥ Bl ) Ad (L 130 g ¢ giall dale Ay o 3la el ol
LM g gial) cadally W g (B3 janall 4y gial
4 ) gldl) aSlacal) Lgad acialh Al c¥lad) 8 s 4d) gl (Say il g
9 gliial gf Jas (¥ Aala (90 82 Ay hay  ginatl) ekl Aoy s cildabiay
LA < O G (YAl oda B s Al gal) clia sa) (e dla (e ) B
cogiidl) e (Ll Ay ) el lingd) (e Ciian 9l Cihalen Cu 0 98y (281 g £
LS ol giaad (o (Y YA) Balal) dal yua dile Gali e Jlall S Ao dlld (1
Gl 1) ¢ g gieddl 0 oLAY gf gl | a2 4y ) gicedl) daSaal) G e
soabaial) 13a (ldy daSaall oda cuad aBg 1e) 55 Jae Allaal)

(1) See in general, Richard S. Kay (Ed), Standing to Raise Constitutional
Issues: Comparative Perspectives, XVIth Congress of the International
Academy of Comparative Law, Académie Internationale de Droit
Comparé, Brisbane 2002, Bruylant, Bruxelles 2005.

(2) See Zdenek Kuhn, “Czech National Report, p. 2.
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clalo gaaf cilS ) ) La Lgad Juadi Y 4y ) gial) daSaall ol
Jradi Y Laayf dlAg g o daldd) juudil) JMA cpa ) gewal) caSgri) 48 43 galf
A gal) el gaa) e jalia i3 i plita) gl Jae 4 ) giad
e (Bl ) ek dad cani daSaal) g o) 3 gl ) sl
ARLIPRY WO S Py R
ol (e aad Al cllial) ) clulaily) (e daldd) el sda g
o) cilllal) o8 andl Say Y ¢ giwall abstract interpretation 2l sawdil)
Ladie (Daalall cillalidd) (lany gi (pana gaad) (ol ghal) (lany cuila (e W) ciladaily)
ot Qldin AAlid HBidga g Legha IS i Glale gpihbu (i £134 @ddy

(1) "Constitutional Court does not decide if the state bodies did break the
Constitution by the wrong interpretation” nor decide on the
constitutionality “of the action, omission or decision of state body,
which led to origination of the dispute. The court only provides the
interpretation of the disputed part of a constitutional statute”, The
Court has also said “It follows that the decisions on interpretation of
the Constitutional Court of the Slovak Republic does not have and can
not have any legal effects in connection with actions, omissions or
decisions of state bodies that led to origination of the dispute alike in
the cases of proceeding according to art. 125a and art. 152 of the
Constitution.” See decision No. I1. US 69/99. See in Jan Svak and Lucia
Berdisova, Slovakian National Report, p.3 (footnote 2)

(2) By at least one fifth of the Members of the National Council of the
Slovak Republic, the President of Slovak Republic, the Government of

the Slovak Republic, a court, the Attorney General or the Public
Defender of Rights.
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Aol @l i -8 (S (palaiaAY) 13 A jlaal Aaitiy (Vpaa o g
directly complemented the _giwall gaeldll (aill 3 pdila 4AlaS 45y giwl)
409018 5 g8 <l ) A o1 43l 4S5 g cpormative text of the Constitution
D43 gl cudy oA QD Jia Lo jla 15 9 Alilaa

il L2y ol 5 geat ol Agilia®l) A Y Al cuadiiod B
AL e B S B ) guay ¢ iy gad Ao (1 94Y ale B AU glad) A gganl)
oy Aaliu g s gy Alaial) Jilewall dpnailly Lo caganl) 4 gall (g il
LSt gl &y ) 9gan

2529 oAl dala (199 B Bgeay Ll ¢ gl paadli Sy (IS (A g
A8 1 ol ALIAIN 3 Sraal) dagaal) Ciland) (a9 Aie gudn e e a9} Liliad
11 o L 18 il )l Ay g L g il
Adad £ a) A Ga Lotal) AaSaall ) 33 e g sinnd of A 38 Jilea
Ladad) daSaall ) Lgilla) ¢Say (Al Jilsall 038 auiii g reference procedure
Sy aSlaall cuald ¢ gShal) AdaY) ¢ a) LA Gy o) 4 gl Jadi
Al b Lay Positive legislator Ll & s L el dgaaf g sleadl yis)
") mutations of the Constitution _siwll Ao <y Jlia)

(1)*“Constitutionally relevant dispute on interpretation of the constitution is
a dispute on rights or duties between bodies of the state which have
such rights and duties prescribed in the constitution.”See decision No.
I. US 30/97. See in Jan Svak and Lucia Berdisova, Slovakian National
Report, p.3 (footnote 3)

(2) See in Jan Svak and Lucia Berdisova, Slovakian National Report, p.3
(3) See Kent Roach, Canadian National Report, pp. 1, 9.
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daSaa 4y a o (gA)  giaall o 3dal) 3 paal) yeaiil) A3ilSa) (B (el aa g
A dala g8 b gl el e Bl Ll gl cda gSal) (e ks e Uy Lle
o= A i) B0 Aani) gy gk aB o gl ga £ 3 9 Apad gf a5y
AaSaal) oda ciliil Eua | g giwd g (A 9I8 Al o (90 Mg i B Llall daSaal)
3 el ppeadtl) allal Lgal) 5 ganll) AiSat —Adabead) 030 Wgd gy (g g g 6f i
recourse for the abstract interpretation of the "_giwwall
A0 S il ) ool ASSal) adgd Andi i) € AR i A . Constitution
s A ) ady 2B i) e AlaAILN) 13 ) D pandig Al jhasall dpdlly
4 gl 4 gSal daSaall asd A (e ¢y gILAN Al g Akal jiagall Cilia puisa
e b A Ay ildd e af ) e i g o ualal) Adal) LA & ki
ALl 450 )1 Ga jadly ool Sy (Lia (Gl e o el gl (e V(1494
Jeaall B jluwa oo
5a8d (et (UL Jas Ao Ay i) aSlaall aiali ¢ 5 AT 4ali (g
Uyl (1Sl g (B3 B gucy  giatl) ppendill il 51 58l (3o LSl cbuabiaialy
motu Lgda 50l Ao pliy ol Lgild £LAL ¢ Juaad O (e LSl claliataly
ikl 13 S 6 g Cpma ik (e lgal) iy ith ) dals (92 6 cproprrio
diasanall dpanilly (JUial) S Ao Jlad) g 1da g A gal) el saa) i 13,8

(1) See in general, Allan R. Brewer-Carias, in Allan R. Brewer-Carias, “Le
Recours’Interpretation Abstrait de la Constitution au Venezuela,* in
Renouvau du droit constitutionnel. Mélanges en I’honneur de Louis
Favoreu, Paris 2007, pp. 61-70; and Croénica de la “In” Justicia
Consgtituticonal. La Sala Constituticonal y el autrortarismo en
Venezuela, Editorial Juridica Venezolana, Caracas 2007.
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28 daSaal) G Baadly Ll g8 ($ay Lash g L jaa g Ll S (a IS (4 gl
O B A 3 dale dduay 3 pgdia ddalnd) o aladiad uiad o Ua o cu
e Ay yhay Lgi)d A i) daSaally dilaia Jilaa anlali cla las Lagd (e dY)
V4 glal) daaall o ) glual) G gilEl b ) 9il8 Adail gy 4y g

A48 el paY) cqullad) B Ay ) gial) daSaal) 1Al (b e A B g
D5l B g5 Laa cex officio Lida 5 alaa Ao LG cclay paill &y ) i
il ciltal) g A8y plal) odgy fau AN Gl JaY) G AN £ gdag ae ) (el
4,1 Lk due standing s A @adl aoiai AN dalad) cilalud) Lgad i
dlgia 3 e Ao "ol cilel jaY) daSaal) fad Ladie (1) ) ALYl g ALl
galill gl dgle (¢ gakaall & giLAN Ay ) giaud Ol Ll £ 10l cBals ¢ ol Ll
A it ol Y dasaal) (8 (A Gl (s 9o al) (aad ) oy Lanic Laid g Lgiid )l
et Al (5 A AaSaal) aadiiens D aag L ) A Lgmaa -8 0 gl
LGS Laa g g0l ad) sl ) 0980 Ladie gia (Aliiuca B ) guay il JaY)

B I Cada Sy g b B Jlad) sa LaS (gAY eLal) (aay B
Lgaia aSay dila 8l 408 1 cillal s 5 dilaal Lolad) daSanally 45 ) giouil)
¢ O (S La 9 g (A IE i (5 s g e Jusdd 6f 92 cex officio
sl W s e Llail) 4,6 1 6 jad) Ly

(1) Decision U-I-39/2002, Official Gazette “Narodne novine”, no. 10/2002;
Sanja Bari¢ and Petar Baci¢, Croatian National Report, op. cit., p. 7.

(2) Bosko Tripkovi¢, Serbian National Report, op. cit., p. 6.

(3) See Allan R. Brewer-Carias, “Regimen y alcance de la actuacion
judicial de oficio en materia de justicia constitucional en Venezuela,” in
Estudios Constitucionales. Revista Semestral del Centro de Estudios
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aStanall (ulal Ladde ccMlal) asan (8 cddi g alad) fasal) o Badly g
292 9 (199 A L) Cilmpa i cilisgS Jand Y Lgild (Auiliad A8 ) 4 ) glasal)

Cuab (Milg a popular action dwed s go3 La sy Leat) L5 4 ) gl

(0))

24dly Y AYY ale AL ) 8 Llal) daSaall

$10 apai Aol aSlaall saaf Jgdy O lal ) Jgatay ("
il daa Ao B pata o) Y Ll ()5S Ladde ia oy Ll
Jia 3B 3 A4S elld Lakild g Liilgd Aasaall ) )3 ¢y 58 Ladis g < jalual)
G Y A gl a g b s 503 b (9% Y i) 13
b e (g1 I )8 i gay 0 T Sy Ayl gl gl el g -Jla
Uglaa gl oo Joran Geilal Cidga cdlely dajla dad ) daSaal)
O gl 5y

Constitucionales, Ano 4, No. 2, Universidad de Talca, Santiago, Chile
2006, pp. 221-250.

"The Parliament could not confer on a court jurisdiction to give
advisory opinions even when such opinions were confined to the
validity of enacted legislation and when the determination of the court
was ‘final and conclusive.” Under such an arrangement there was no
‘matter’ within the meaning of the Constitution, because there was no
‘immediate right, duty or liability to be established by the
determination of the Court,” which would be obliged to make a
‘declaration of the law, divorced from any attempt to administer that
law.", See In Re Judiciary and Navigation Acts (Advisory Opinions
case) (1921) 29 CLR 257. See Cheryl Saunders, Australian National
Report, p. 4.
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Ledl U 3 jSuall Lgdae Ja) e (B 4y ) giasal) daSaall cuile ¢ jaall A

Aol i) Ay ) g S s A Alal) Aaga Lgilile e oy ¥ ol palAS Y
AA) (Lghl ) A (e 23all B4 hypothetic constitutional questions
Crad 33 s Lgale da g plaal) Allaeal) 0685 o) o 3a (6 ) W jlie) 8 dasadl)
Ad g dlua 2 g g ol iy (Wi | ekl Lgualiaia) dasSaal) puadli (dald
hagy hadd ) gluuall |y a2 g Alal) (53 (g gl Qaill g @B gl) (s 4y g e
13 aa AaSanal) qullati ccudgl) i By (A 4y g Al Ja alay)
Auzallly Alal) 485 5 5 jlial) Alewal) ¢ 5 ¥ ullati Lgdi Fray Alima Adluca 2599
e all 1 jliin o daSaal) Y ((ad) g Aasaal) ) 58 esay O S22 Vo
Court is not a counsel but the judge of the 43 al®lgisly

.7 Parliament

(1) The Court refused to make a statement about the possibility to raise the
interest rates of housing loan, because it should have meant the
interpretation of the “constitutional provision in some abstract way
unrelated to any individual problem, or that there is a possibility for
unbound interpretation”. See Decision 31/1990, in in Lorant Csink,
Jozef Petretei and Peter Tilk, Hungarian National Report, p. 7
Footnote 24).

(2) Upon this the Court did not interpret whether the petition for the
dismissal of the director of the public radio may be considered the
violation of freedom of press; it could have given, therefore, statement
of fact answer for the dispute of the prime minister and the President
of the Republic. See Decision 36/1992, in Lorant Csink, Jozef Petretei
and Peter Tilk, Hungarian National Report, p. 7 (footnote 26).

(3) See Decision 16/1991, in Lorant Csink, Jozef Petretei and Peter Tilk,
Hungarian National Report, p. 7.
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g Gabudliad) ol gl 39 st} ity

Al Ragal) AaBiY) (S B (ALl A8 0 5k JSI i 1) Gl ) Jiady
Laliatia) 4y ) giwal) aSlaal) (ulal Ladis A daiilg ) giedll gams (lasa
G gyl o ) AlD ) g gl 1o s A Lzl 24080 B
B h Ailiad) A8 )1 A jlas () J 58N (S iy, gl o gpal 5 gua B
Lo AN Ay ) gl
4 pildl) et Latie Joall cpa pamd) (B A A3adla g «lld aag
(e Lgdld (A gal) @ supra-legal rank 4igid 398 ol 4y i
Ailall) 458 L 4 ) giaal) Ledilla of Lgs pdilaa JB (B (A ) gieal) aSlaall (L]
BT At gl ey pil) ) i) sda A8, (3l O Sy L A jlas Asilaly
Cilay &l g gl lasa Cidgs < control of conventionality A= s
13 5, Mebei¥) o8y Adlaial) LBENY L Lo gl gal) LBATM Ay )

(1) See for instante, Ernesto Rey Cantor, El control de convencionalidad de
las leyes y derechos humanos, Ed. Porrua, Mexico 2008; Juan Carlos
Hitters, “Control de constitucionalidad y control de convencionalidad.
Comparacion (Criterios fijados por la Corte Interamericana de
Derechos Humanos), in Estudios Constitucionales, Ano 7, N° 2,
Santiago de Chile 2009, pp. 109-128; Fernando Silva garcia, “El control
judicial de las leyes con base en tratados internacionales sobre
Derechos Humanos,” in Revista Iberoamericana de Derecho Procesal
Constitucional, No 5, Instituto Iberoamericano de Derecho Procesal
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o B3y ecptin B Jia AU S el J g (A JEa daoa o (Jlal) o
Constitutional 45w 45 5 Gl (§ shay dblaial) 430 gal) LEEN) e

A ‘hierarchy

GRS A V134 ¢ ale b o sl oY) Jod s (uiia ) 8

AN o 5 50m Al e A g s Ry by
dasanall cud fie) (Vo (Y Y glislall) a3 gda Jiluca -8 Lasad (A gal)
Gy Lad 1947 ale & (DEkmekdjian c. Sofovich Case 4xd 8 -Lial)
Ol - right to rectification and response &aiuY) g guaadll & ally
precedence over internal 48eu¥) of 4 el WL aciaii 4 gal) L BLEY)
T axy il ) AN sda Jia jlaa) S g8 a8g  Adlal) &yl e Jegislation
Jadal auii 4y ) giwdl) A8 )l daSaall Cud Eua (1448 ple B (o gial)
Al daSanal) Gl g Ao gal) LAY & guda (- AdAIAL i) o) gyl 9BN) A0B
A0 gat) BRI A ANAa il g g (il 81 o3& e Do) Adalew

Constitucional, Editorial Porrua, Mexico 2006, pp. 231 ff.

(1) See Allan R. Brewer-Carias, “La aplicacion de los tratados
internacionales sobre derechos humanos en el orden interno”, in
Revista IIDH, Instituto Interamericano de Derechos Humanos, No. 46,
San Jose 2007, pp. 219-271.

(2) See Fallos 315:1492 (1992). See in Alejandra Rodriguez Galan and
Alfredo Mauricio Vitolo, Argentinean National Report I, p. 14

(footnote 55). See Nestor Pedro Sagues, Argentinean National Report
I, p. 19.
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O e Jial) S Ao cdaSaall i B ¢ glaad) 12 uJJ Yunconventional
Cria o i) s GG 51 Gty G sial Syt BT b all
ALl yagady (A Y Gbalall) the two instance due process rule
Baalgda ) Ao daSlaall gl allll GlSa) iy ) Adiia Y Al H gildl)
R (8 T 1 0, 58 gl
(o2 Lolal) dasaal) cunl (M dayiiy the Penal Cassation Court 4xtial)
Al a gaiall Gllaiall Jaad Baua o) A8y Jhal) o Y4 4 0 ale & Casal duad
oadli g iia ) AL gl AU ae cludy) (3 giad 45K HaY) 48U
S 8 3 ey g Ao Adiia Y1 Auiliad) cile) ) (il (e (£07) BaLal)
M3 Gabud) é*”
e () (§ ooy Alaial) 4 gal) CHLBLEY) JS LS Lad Dy g3id A g
a9 Jv (sl O YY 32LalN) constitutional hierarchy 4 sics dad,y
A jlaal Llaa ST Ua gl et 13) ¢ gladl) agual Ao gadail) B 4 9l L
S as clbalia b Lilal) AaSaally &y ) giadl] 5 il caald 288 (ol (358
QAT LY ooy piil) (o dgand) pladly 21499 ghad BT (e J6Y) il glad)
dalaiall Jibeeall dpeaitly LAY Joia PR P L”AAJ A yaY) A BTy o)

(1) See Mazzeo, Fallos 330, (2007). See in Alejandra Rodriguez Galan and
Alfredo Mauricio Vitolo, Argentinean National Report I, op. cit., p. 14
(footnote 57).

(2) Fallos, 328: 3399 (2005). See in Alejandra Rodriguez Galan and Alfredo

Mauricio Vitolo, Argentinean National Report L, op. cit., p. 14 (footnote
59)
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« @& gright to political participationdzwbud) S Laal) 5 3all
the due process right to a second judicial (a0 Ao ~alEl)
Goia Gl At gal) il B o) A jall ol g gl oY) o o Vinstance
A giaal) 500t ASES ) giandll £ g pdia i il oo Bl Lgliall o (lead)

LY 0N ale B alad) el callal At
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(1) See Decision No 87 of March 13th, 2000. Case: C.A. Electricidad del
Centro (Elecentro) y otra vs. Superintendencia para la Promocién y
Proteccion de la Libre Competencia. (Procompetencia), in Revista de
Derecho Publico, No 81, Editorial Juridica Venezolana, Caracas 2000,
pp- 157 ff. See Carlos Ayala Corao, ”Las consecuencias de la jerarquia
Constitucional de los Tratados Relativos a Derechos Humanos”, in
Rumbos del Derecho Internacional de los Derechos Humanos, Estudios
en Homenaje al Profesor Antonio Augusto Cancado Trindade, Tomo
V, Porto Alegre, Brasil, 2005.

(2) See Decision No. 1.939 of December 18, 2008, Attorney General Office
Case, in http://www.tsj.gov.ve/decisiones/scon/Diciembre/1939-181208-
2008-08-1572.html See the comments in Allan R. Brewer-Carias, “La
interrelacion entre los Tribunales Constitucionales de America Latina

y la Corte Interamericana de Derechos Humanos, y la cuestion de la
inejecutabilidad de sus decisiones en Venezuela,” in Armin von
Bogdandy, Flavia Piovesan y Mariela Morales Antonorzi
(Coodinadores), Direitos Humanos, Democracia e Integracao Juridica
na América do Sul, umen Juris Editora, Rio de Janeiro 2010, pp. 661-
701.
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o8l GG 1Y) (s e daSaa & jala recourse of interpretation J)_2
id gal) 138 5. the Inter-American Court on Human Rights ey
il e (Ll oz ) 0B (S Ldald) A aSanally 4y gioal) 3 00ad) G jabad)
Presidential Council for the '"ugiwdl) Z3adl muli i) gulaall
Aad J<I Jalslf s LalY) Hay Lay (DY 00V ale B Constitutional Reform
S Jas La of Badt 4di aw by (3 sday ABlatal) 4 gal) clBUEI 4 | gl
Llgd Bl ddad ) (g ) g Jpaad Agles N (a (g ghalea) aLBALY) A8 83
LUl dasaally 4y ) ghedl) 3a0al JNA (e 3883 cciiaal)
Sl Ga Y ¥ Balall) Balall Coldl UBIA g (L 4gd) L) ) &N cid Ay
A gal) llalw (Bl g aStaall cadla (e ¢ ilpall g (5 o 9-dl) (opadall) 85 1)
Ladad) daSaally 45 ) gl 3_dlal) <y B ¢(Obeady) (3 g8y Allatiall 4 gal) cilBLE
5 sl g¥) A ()9S LB o 2d o guai (e () paad Aalsy Lgdil Bitas ¢

(1) See Case: Gustavo Alvarez Arias and others, in http:/www.tsj.gov.
ve/decisiones/scon/Diciembre/1939-181208-2008-08-1572.html

(2) See Consejo Presidencial para la Reforma de la Constitucion de la

Repiblica Bolivariana de Venezuela, “Modificaciones propuestas.” The
complete text was published as Proyecto de Reforma Constitucional.
Version atribuida al Consejo Presidencial para la reforma de la
Constitucion de la republica Bolivariana de Venezuela, Editorial
Atenea, Caracas July 01- 2007, 146 pp.

(3) See Allan R. Brewer-Carias, Reforma Constitucional y Fraude a la
Constitucion. Venezuela 1999- 2009, Academia de Ciencias Politicas y
Sociales, Caracas 2009.
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g alil) Aalis o ¢ giadl) o £ g piia Juf ol JLAy -5 ) ginad) i
aSlaal) J<I Uyl dalia LSl g ody ) gicedl] daSaal) o JaBd patid Y dlocal)
A8 00 gt jlas 501 (LAl Jamn (A8 () gland BLSS Lglas gl oy ) ggan
Godal) 3Lii) g led o2 lghad gad ol culay i) 4y ) gt Plo A 38 pall

(g giaal) aStaal) daal e b b gall (33) amparo 4 giwdl)

4 ) ghel) Ad)and) e jal JS a8 5 Ay i) 3 pilal) Muad o guidal gl a9
AaSaal) ALiE M) Auladl) 448 ) sl ae Y g ¢ giadl) pa (3 Y
il pitl) i) s A8 ) AL ) e g sl 1 o Bad (Jla (o Ao
Aoy ¥ Jead) IS B gkt 3B _dka) jiagal) Jgal) 8 Al gal) BN aa Ayila gl
Gl Ay ) oY) A B dald ddiay g ) (oLl aialy 3a Lagd Lapud
b BLEY) (Sayg (AR Atk gl) (il 58N Ao Goalail) B A6l gh (o)

(1) See Revista de Derecho Publico, No 93-96, Editorial Juridica
Venezolana, Caracas 2003, pp. 135 ff.

(2) In the case of Poland, as mentioned by Marek Safjan, “The national
court, denying application of a national norm which is contradictory to
the European law or interpreting creatively a national norm in the
spirit of a European norm de facto applies in the legal system a new,
earlier nonexistent, norm, thus becoming in a way a positive legislator
on the level of a specific case.” See Marek Safjan, Polish National
Report, p.16. Also in the case of Slovakia, according to article 154c¢ of
the Constitution, having international treaties, in particular, the
European Convention of Human Rights precedence over laws, the
courts, including the Constitutional Court, exercise control of
conventionality applying the Convention preferable. See Jan Svak and
Lucia Berdisova, Slovak National Report, op. cit., pp. 11, 12
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bty (8 ghay dllaial) LAY Al Lasu (A gal) LB auadls

padi o) Jeau ¥ gl ggd) Jgieall Ga (VY 4) Balall Ly (Addal) A
A0 o ) aag M aSanal) Al 1 L BLERY 5 Glal ) Jlas 4y ) gl
pae yaat Jaih (ul lgale ) gliaa aSlaall ()l g ¢ gliaa (paui 1) 2yl dyiliadl)
Bize g Clag ydiil) 02 (Gl pas (e Ll (Sl cclay yal) 4y ) gl
il sl O Ao gailogd) gl (e (8 8) Balaall (el (3 aa g (VASlaal)
&t (Gl 138 (e (S 13) clglindal g ¥ ASlaall (8 4y jluad) Ay il
abg A gl il sal) cil 4l B aa g palAaY) St A jlal) LB Lo guad
o pal) L) (5aad Auilall) A8 ) allaS 8 B gale )bl adl) 13 o i
bty (8 ghay dilaial) Al Lasea (LB aa Agida gl
Al (3 o8al) 408 J0n Laldai o jlgicly o0l o) aldaill jLa (il
constitutional fundamental rights review "sladll daui g 4y ) giul)
Lag 132 g o' Alal o) g pdiill 4pail) (358a1) 48 " ol by the judiciary
Jusi 48, 5 (Hoge Raad Lixl) AaSaal) Lald diuay g caSlaal) cillabey (3l
A BT g S5 ) (3 gad) aa Jlas ) 0 (3LAS) (saa (a (3aIN clal yul)

wagail) O ald Lag ccuilef 48 BN o) ala La i g oludy) 3 odad 4 ) oY)

-

(1) J. Uzman T. Barkhuysen & M.L. van Emmerik, Dutch National Report,
op. cit., pp. 2, 5.
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O=Say Cila il o) =ing 138 9 Vself-executing 53 il AL 4 il
wagadll pa Lgiilai gl LgBlustl sa (pa (38al plall) Ao 9o 1ailga A Lgiild
Lpalpad) g Al (3 98all A gadl agal) p duald dluay g oA gal) (o 5ilBN & gigal)
4 ,4¥) 4B8EN) g <the UN Covenant on Civil and Political Rights
The European Convention on Human 4sbu) 435 a9 oludy) (3 g8ad
(atlgn B dsaal Y Adaal) (3 8all Bl 33 3 Rights (ECHR)

G - g¥) A 0 gl gldaty Lagh Ulani 408 1) o Jia cujghai Mg
s A ol gl aoiai A gal) CulBUERY) Cuils 13) ASf | may -~ B gha (Ul canay
Gathaly A gd) ¢ gl S 1) La gaadl 0 aSlaal) e caag 4l a gl ¢y gilAl)
O paodi ) aSlaal) i o La) Adlad) oda Ay g Sy ¢y i 2
13 G giAN pLadly a5 () La) g ¢ g¥) ST 608 aca By gad Ao kgl
bl g giual) G @AY S B Jiatua jueadil) 038 o o) gt

4By gl g o Ll Gy ¥ gl ¢ a a0 Ao (gl (A
4l gal) LB (o)) aSlacal) o yiic ) 88 (A gal) LAY aa Cilay Wil (G s
salall (e (A 5¥) 3,441 supra-legislative status 4 s (398 dagdy aiall
G e e A ) A jlaal LS Ll S8 138 9, [ siowdl) (e (YA)
A Ll A8 5 1 AY) oda Culs 13) (Al gal) LAY aa dyila gl Cilay i)
o8 LaSy eyl (3 giad Ay ) oY) ABEDU dpadlly Jlad) 54 LS cself-executing
Y La Uy Ui 0 ) 4350 ) aSlaall cuall 13) oy giaaal) 4408 0 dacidlly Jlad)

(1) Idem, pp. 1, 2,9, 12, 22
(2) Idem, p. 7
(3) Idem, p 2, 31, 32
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Bl il Jha dq giSa Ban) g ABf g B Gadaia pd syl ) giaadll S gl
Al cra clisall G Cra el cay (il 5 _alaal) Akl el J gLl
&8l g a“constitutional”  statute " s giowall g pE ) cpy (AilCE)
CrSaall (g i Sy Alday 3 giuid 22 g3 «lld a9 .ordinary statute satal)
non-legal 4 gial & 5 (Vas gial ao) il (any o (g gl chuay (33M)
conventions of the Constitution " siwdll Gl yoi ot S Crules
sl e dday dgle 3l g cpabad) BN sl a0) a3 A
W Jons ) ad (AN A gAY (galpall (B a0 6B oA ) odilig M giSall & A l)
) Aladl) ded) Ao alhal of Saall g (VSLadl Aal gy AY cidg (e

(1) Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, op. cit., p. 10.

(2) For instance, the agreement reached by the prime ministers of the
British Empire in 1931, that the UK Parliament would not legislate for
Dominions without consent of their parliaments. See in John Bell,
British National Report, op. cit., p. 1.

(3) One example are the “Nolan principles’ (1995) governing standards in
public life and introducing a set of values governing the holders of a
range of public offices. See in John Bell, British National Report, op.
cit., p. 2.

(4) See John Bell, British National Report, op. cit., p. 1.
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1) ) john Bell ) caady (bl 138 B4

JoA0 Aima Ay gild g 4y ) giand a gaad gt (upd ity "

Ol dca e &l 18 0 ¢ gimntl) ppaadli JNA (e g gie) BLRY)
O el A giaal) Jilacal) oLy Badsa il ) 8 ¥y dy ) sl Jilesall
"Gl oY) as ) B O cusSall s b pall (iRl ) gid Aagila
e Bl Ll B sl g ca il b Adaiaia Cuacyd Al
a5 g i pinal) dpibaa) g5 3lal) ) B (galpalld G gisal)
L aed g5 3lpall 03 g " pna A (LB (B Ay gl () 5B
aly ol 09 (ia cpladl) Aol gy Loy i sina o) Badaa LSt can il
Bas Jilua 4o (D peay Apasny Ay phay s alaal) 02 plu by BLAY
A la ¢y 985 ) AN o3 g clgaldy <l ) B () gattald) BLall) 335 o) caag

LM s 0685 O S g

(1) Idem, p. 2

(2) "Britain has neither ‘specific constitutional or statutory provisions that
empower constitutional judges, by means of interpreting the
Constitution, to adopt obligatory decisions on constitutional matters
nor specific decisions on constitutional matters. But this would be too
simplistic an approach. The nature of a common law constitution is
that the basic ‘rules of recognition’ (H.L.A. Hart) are not contained in
statute, but are in the common law. The principles are rather like the
‘fundamental principles recognized by the laws of the Republic’ in
French law, which are not laid down by statute, but which are
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BN - giadl) Gl e dle (3dla) La 5 guda (0 Al ) (Al LBl
a judicial control of A-dgal) ClBEN) aa GLEN) saal ALl

.conventionality

§ 9l (o Lol (Sl a5 SAY) Ay ) giadl) Jileamally (32 Lash g
L a1 Ay ) gial) Al ) cildabes Cp Jpal) - il sl ghesal] Eygaal) ) ghal
Loilly Jlad) g8 13ag Y0 0 9 ale 8 L slad) a8 Al Lidad) daSaiall s g caSlaal)
08 bl g i) de g s A5l (3lxh Lash cdevolution o2y sdill Jilual
Jal il Al < by g -devolved assemblies 4 sial) AN (ullaal)
S a3 Lal Lalad) diaSaal) ) Jlad o (e (Al Jilall (A g -Adladl)
5 Omilda ) el cpsalaall i Alday udl alal) alaall g Al ) 41 gl
Ogalal Aol 3 31 i o) aSlaall
Lagd Baadial) Aslaal) b Apan) HASY) Ahaad) <l jgdail) o) J o) (pSan g
OoiLE pea Ay yal) iy peiil) (Gl (g ey (Gla Ay ) gwl) Al ) Jileway (lay
O LA gl CLBLERY) aa Ayida gl Cilag piil) (L) s aa A ) o gY) A3y
te all Ao L g hal) 358N G e ol 8 L QU Jarw o ol
aSbanall cila 3 il A gy Alacall 038 Cramn g ¢ gY) AT (il

judicially identified, even if formally not created by judges. There do
arise a number of issues on which ordinary judges have to take
decisions which are binding and which could be characterized as
constitutional.”, Idem, p.3

(1) Idem, p. 2.
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a8 Al A of 4 Mthe magistrates’court Aesas s dliad)
e iloaay (3x L 5 —5aaial) Alaal) (b Ay sl A ) o - e
the Human ObedY) Goda (588 ) gaua day Larad (Glandy) (o jauadlly
Sy el (@ gial A ) B MG o3 V444 sle A Rights Act
M) (3 glal) Gl Laga L gl by 2™ (5l 138 John Bell duuY)
il N (a0 gAY Jlaa (Gl ) Lal"" g pE) 18 535 O (S
a1 AR aa ¢y AN WS ads e ol ABLEY) aa WBita ¢ I Jaay sad
OB GalLa) an piil) galll sLad) gl Juaad dab el Jsdy o)
e A al) Aty ) e ) G gae Al U ) (Say D ) ABLGYL
Lgra A Alaal) 02 2755 ad 1) 9 Aoty jull aSlacall alal (2 g¥) a3y ¢y 438
) ilpa Wkl 5 g¥) G gLBY (G (0 W gy AcaSanall (b ¢ paeadll) (B 5 S
e -3 giaa Jlaey Lilata Uin el gamg (Al ull gyl (gl (jab o g
Blad o L) 8 adialy - g¥) S 0 9B aa (Alday yal) b gl o i) (3LaS)
ol (i A B LAY jaady Clal ) e jalua au i plad) daluy Baaial) ASlaal)
aSlaall g ¥ A Ay ) o) Jaad) AaSaa &y B 0 oy L o 0B 4 JlA4))

¥ il Cillay clal oo 1 jla Ui gabat o Agilday

(1) Idem, p. 3

(2) N. Bamforth, ‘Parliamentary sovereignty and the Human Rights Act
1998’ [1998] Public Law 572. See John Bell, British National Report,
op. cit., p. 3.

(3) Case 283/81, Srl CILFIT v Minister of Health [1982] ECR 3415. See in
John Bell, British National Report, op. cit., p. 3.

(4) R v Secretary of State for Transport, ex parte Factortame Ltd [1990] 2
AC 85; R v Secretary of State for Transport, ex parte Factortame Ltd
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(0))

:John Bell Uy Js& caval) 138 géj Ol

Sy 7 siiian S 13) La 5 0 dagal) A cang oo Gag"”
@l ATl il 1) La gl ABUERY) aca ¢ giLEl 1A (el S oy gilaN
I e AANA) o ) ade e Aad) pda o e BB AT o) s
ISy llucall 138 9 ABEN) Ao ¢ pam) 7oA Jeaad (JUall S Ao
A sal) 85 (e SaladY) BLiabl) A 8y 3 gad
(FC) and others v 4ua3 - Bingham 2,51 Bad
:(‘)g-‘e L «Secretary of State for the Home Department

& Godl) Gl aae gl Gl 2o (B8 Ao G aall ) Gl

(= Aslaall Amy puitl) Apabpact) Adalacd) eLAL) cadally ¢ pund A BLASYY

Lo g pdia 8 AP pa gyl Glad) ate lef 1) Ad) Al (glad )

118 (e 7oA Al s adyg o amidll (pa T Balall) (uad ¥ ag i)

alal Y gia (9% 1) (1 ¢ Balall) Aad) 53 il @ile e gkl
SOkl

(No.2) [1991] 1 AC 603. R v Secretary of State for Employment, ex p.
Equal Opportunities Commission [1995] 1 AC 1. See in John Bell,
British National Report, op. cit., p. 3.

"The effect is not, of course, to override the sovereign legislative
authority of the Queen in Parliament, since if primary legislation is
declared to be incompatible the validity of the legislation is unaffected
(section 4(6)) and the remedy lies with the appropriate minister (section
10), who is answerable to Parliament.”", See [2004] HL 56. See in John
Bell, British National Report, op. cit., p. 5.
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ity L g A 58 ey (5 ) gad o g i (el ) el G amg W) A4 00 0
Lilee cilay of aay ) Ailiall) 4B ) e La JO& jghaly ol () 2 manifest U3
Juady el g ccnbimentil) Aglgd (o2 (g goad) (gAY o Ay oY) Adead) flo)
GBoiad L 5 g¥) AU Lasesd ¢ ¥) 9L (g guad) o gIAL 7 il pLRY)
R ) (B ey Haal ALl 4408 50 W aal o) JsA (Say clldly  Glad)
Guaiy A sal) CLAEN) ae A gl) culay pdal) (GG gaa" 48y ddlaial) Al

(1) See in John Bell, British National Report, op. cit., p. 6.

(2) Chapter 11, Article 14.of the Instrument of Government. See Joakim
Nergelius, Swedish National Report, op. cit., pp. 17-18
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dasane Cuald -l (3 gad Ay oY) ABEN) () gild g 0 gY) ATV ¢y 5iE Lald
MABUN) o Gyl 9B Gl (glad oy A g} utina L o (Y ) BLY)
ol csLall) 38 Ailug g A gal) CULBED 4ilia) ¢ cinconventionnelles
] gal) LB o) colaalaall a1 giwal) (e (00) Balall o Jadd
o) G L) 081y il 981 (a AT A ja 5l A (L gild Lgale (Gaaal)
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(1) See Lassagard case, Administrative Court of Appeal of Jonkoping,
1996, in which it was declared that the absence of judicial review in the
particular case (agricultural subsidy) was contrary to article 6 of the
ECHR; and Lundgren case, Supreme Court 2005, in which the time-
extension of a criminal judicial procedure was also considered contrary
to article 6 of the ECHR. See Joakim Nergelius, Swedish National
Report, op. cit., pp. 21- 29.
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(1) Bertrand Mathieu, French Natinal Report, p. 3.
N g YaYe s Ayl ALl €9 s Al 1910 ;) cpdall | Ladad) Ay play) AaSaall (Y)
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http://www.ahram.org.eg/archive/Issues-Views/News/12824.aspx
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(1) Jorge Carpizo, El Tribunal Constitucional y sus limites, Grijley, Lima
2009, pp. 56, 68.

(2) In this sense, in some countries like Chile, it has been said that the
Constitutional Tribunal canonly act as “Negative Legislator.” See
Francisco Zuniga Urbina, Control de constitucionalidad y sentencia,
Cuadernos del Tribunal Constitucional, No. 34, Santiago de Chile 2006,
pp- 107, 109.
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(1) "We treat judges as engaged in positive lawmaking when they originate
a scheme of law as opposed to merely considering, revising or rejecting
schemes conceived by other legislative actors” or “for a constitutional
court to be positive lawmaker under this terminology would involve the
court in considering, propounding, and creating a scheme of regulation
of its own conception', See Laurence Claus & Richard S. Kay, U.S.
National Report, pp. 3, 5.

(2) See Luis Roberto Barroso et al, “Notas sobre a questao do Legislador
Positivo,” Brazilian Nacional Report III, pp. 19-20; Nestor Pedro
Sagues, has mentioned that Constitutional Jurisdiction transformed
itself into Positive legislator, when it generates infraconstitutional
provisions ompatibles with the Constitution, with the excuse of
controlling the constitutionality of the legal order, in Argenina National
Report II, p. 3.
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iy o Al G a1 Ay plally 4 ) gial) pas (Bls)
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"The Federal Supreme Tribunal, when exercisng the abstract judicial
review of objective law positivized in the Constitution of the Republic,
act as a virtual Negative Legislator, so its declaration of
unconstitutionality comprise an exlusion judgment of control that,
based on the attributions assigned to the Tribunal, consists in removing
from the positive legal order, the State invalid expression non
conformed with the model included in the Costitution of the
Republic.", STF, DJ 18.jun.1993, Rcl 385 QO/MA, Rel. Min. Celso de
Mello, in Luis Roberto Barroso et al, “Notas sobre a questao do
Legislador Positivo,”, Brazilian National Report III, p. 9.

"The declaration of unconstitutionality in the way it was requested,
would modify the system of the law, altering it sense, which is a legal
impossibility, because the Judicial Power, when controlling the
constitutionality of normative acts, only acts as negative legislator and
not as positive legislator.”", See STF, DJ 10.dez.1999, ADI 1.822/DF,
Rel. Min. Moreira Alves. See in Luis Roberto Barroso et al, “Notas
sobre a questao do Legislador Positivo,” Brazilian National Report III,

pp- 15.
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(1) For instance in the Netherlands, legislation was issued after the Dutch
Citizenship Case (Supreme Court judgment of October 12, 1984, NJ
1985/230). See J. Uzman, T. Barkhuysen & M.L. van Emmerik, Dutch
National Report, p. 21.
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G dladl )N 138 S By lal G LB G LS Ay gh Baal Ll JB (5
il ey gad Ao At ) g3l 0 gild Jpanil datia dyiyiia Y1 Lidal) daSaal)
@ g g3h olsay
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(1) See Fallos: 328:566 (2005). See in Alejandra Rodriguez Galan and
Alfredo Mauricio Vitolo, Argentinean National Report I, pp. 13-14.

(2) See Fallos 308:2268 (1986). See in Alejandra Rodriguez Galan and
Alfredo Mauricio Vitolo, Argentinean National Report I, p. 15.
(footnote 61).

(3) Alejandra Rodriguez Galan and Alfredo Mauricio Vitolo, Argentinean
National Report I, op. cit., p.510
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(1) "even though the Constitutional Court does not play a part in the law
making process, many amendments made to existing legislation are the
result of its ruling, either to incorporate or to set aside the Court's
ruling on the subject.", See Joaquim de Sousa Ribeiro and Esperanca
Mealha, Portuguese National Report, op. cit., p. 9.
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(1) Francisco Fernandez Segado, “Algunas reflexiones generales en torno a
los efectos de las sentencias de inconstitucionalidad y a la relatividad de
ciertas formulas esterotipadas vinculadas a ellas,” in Anuario
Iberoamericano de Justicia Constitucional, Centro de Estudios
Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p. 195.

(2) That is why, Francisco Javier Diaz Revorio, referring to the European
system of Judicial review has said ”We are debtors of Kelsen, but not
‘slaves’ of his ideas,” in Las sentencias interpretativas del Tribunal
Constitucional, Lex Nova, Valladolid 2001, p. 305,

(3) Luis Roberto Barroso et al, “Notas sobre a questao do Legislador
Positivo,” Brazilian Nacional Report III, p. 22.
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(1) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Lex Nova, Valladolid 2001, p. 288; Joaquim
de Sousa Ribeiro and Esperanca Mealha, Portuguese National Report,
op. cit., p. 7.

(2) These judicial review powers do not correspond with the Kelsen’s
pattern of judicial review as negative legislation. See Francisco Javier

Dias Revorio, Las sentencias interpretativas del Tribunal
Constitucional, Lex Nova, Valladolid 2001, p.278.
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(1) This is what has been envisaged in Greece. See See in Julia Iliopoulos-
Strangas and Stylianos- Ioannis G. Koutna, Greek National Report, op.
cit., p. 5.

(2) Christopher Wolfe, The Rise of Modern Judicial Review. From
Constitutional Interpretation to Judge-Made Law, Basic Books, New

York 1986, p.3; La transformacion de la interpretacion constiucional,
Civitas, Madrid 1991, 15.
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(1) “the task of a judge is not to make law, it is to apply the law”, This was
what Judge Sonia Sotomayor said in the confirmation hearing before
the Senate on July 13, 2009. See in The New York Times, July 14, 2009,
p. AlS.

(2) “Faithfully applying our Constitution’s 18th— and 19th- century text to
21st- century problems requires not only careful attention to the text,
fidelity to the framers’ goals and respect for precedents, but also
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creating norms that they can gl (e lghalaiind W gatay &9
aSkaal) cijgad celal) gasy 85, deduct from the Constitution
25" Al A (e cAdlSa g cilal g o siall Basbua L 58 3 e 4y gl
temporary or provisional rules <&3e 1s) g jlaa) g "' oY) £ pdial)
asa (Gaadai A Ga LAY (o dgaad) B D Eiaa Mg Adsma Jiliwa B (Gakai
the principle of progressiveness 4wlul) §gall 46l gl g At o s
pis g B) glucall 8 4al) % cand prevalence of fundamental rights
4 ) giul) aSlacad) JAaS yiic) Mg cpilal gall Clilada g (3 98a dilan Ciagy Sasall)
axdll g (5 3lall pa Bilia g Lo g pdia SIAN Y 038 Jia B iy Hdill didgl)

A gl

awareness of the practical realities of the present. Only with such
awareness can judges, in a constantly changing society, hope to keep
faith with our highest law. This does not mean judges are free to make
up the law as they go along. But it does mean that constitutional law is
not a mechanical exercise of just ‘applying the law”, See Geoffrey R.
Stone, “Our Fill-in-the Blank Constitution,” (Op-Ed) in The New York
Times, April 14, 2010, p. A27

(1) Ivan Escobar Fornos, “Las Sentencias Constitucionales” in Estudios
Juridicos, Tomo I, Ed. Hispamer, Managua 2007, p. 489.
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Jed) (A Jadlly Glld Eaaa LaS Ailiall) Alady) e A Al 0dgs (Aall 4y gial)
¢ ogindl) i i g ol g Gkl Sl (e -4 pdd) Ly g gl (o ABluad) AuS) i)
LG g aSa falia g Upaa il ol jRagal) sUBSY 5505 Jal (e dald Al
08 o) daba) (3 gl Aglan (e el g < LAY Jgad) (b (Sl

3 e Ly yiil) dalud) o el Jgii jhd o8 cdohal jlapall g abal) fpnn 3
LaS o) amfiana 1 30l ) "Mt 2 s gl cllald) G Juadl) Tasa de je 5 ) g3
G5 A8l g gl e g Delail) (e ¢l 2ia Hamilton U3 ) L

dad JLALY dlia gl ) A 5 iny " ALl LA cada o ) B LAY Cleadi (V)
Ay Ll el 13 Gije LaS Al dlad) (B g o ol gella g Lad Ay Lpadl)
N A claliial g peaadl 7 g O (A 1L (SaaY1) ) ghal] ad gl ppadll) ny
sl B gal) o dai) (Ailia &l Al Sa¥) 8 il e g e Ll
http://www.thefreedictionary.com/judicialt+activism

(2) For instance in the process of transformation of the former Socialist
States into contemporary democratic States subjected to the rule of
law. See for instance, Marek Safjan, Polish Natuonal Report, pp. 7, 10;
Sanja Bari¢ and Petar Baci¢, Croatian National Report, pp. 18, 21, 28;
Bosko Tripkovi¢, Serbian National Report, pp. 1, 14.

(3) He said in Paper No. 81 of The Federalist on “The Judiciary Continued,
and the Distribution of the Judiciary Authority”, that “It may in the
last place be observed that the supposed danger of judiciary
encroachments on the legislative authority, which has been upon many
occasions reiterated, is in reality a phantom.”. See in Clinton Rossiter
(Ed.), The Federalist Papers, Penguin Books, New York 2003, pp. 483-
484.
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Cillalad) M) (any B (Couais) 38 4y ) giual) aSlaall o) Ul (J g8l ¢Say
iy Uiy «Constituent and Legislative powers 4 yddil) g 4yl
U gall dalias Jadi ulad Ciags LAMAS) (2 585 A pLadll a3 oo k)
LR
il el (uad ALl a2 ) a0 Adiadle cua g
The Judge as Legislator for Social " aiaal 4ald; Jumw 2 & i
eCa i) AN Ay (B A saY) Basiall SV gl B Jlad) GlS LS -Welfare
0853 o 0815 -5 59 42 Benjamin Cardozo (=<3 ¥ 45881 » e La s
ol st (DAuthoritarian  government 4 sl da sa ac a1 512 daSaal)

adgady (DY) o Algd e Y La 13gd Ay ghenll bt it dad te Jaad

(1) Christopher Wolfe, The Rise of Modern Judicial Review. From
Constitutional Interpretation to Judge-Made Law, Basic Books, New
York 1986, p.101; La transformacion de la interpretacion
constiucional, Civitas, Madrid 1991, p.144.

(2) Idem pp. 223 ff. and 305 ff.

(3) Benjamin Cardozo recognized “without hesitation that judges must and
do legislate, although “only between gaps” of the law. See Benjamin
Cardozo, The nature of the Judicial process, new haven, Yale
University Press, 1921, pp.10, 113, 165. See the references in
Christopher Wolfe, op. cit, pp. 230,231 and 315, 316.

(4) See the comments regarding the most relevant Constitutional Chamber
decision in Allan R. Brewer-Carias, Cronica de la “In” Justicia
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ey Jilug (B i ) clag i Gl paai) g Llaiud) b (il gal)
Cijgh Al Joal) JS B Bagae cildBlia ¢l W8 A3 Badl (Ja ol e
DT g tAladl) A8 )11 3 gan oldiy (il o 4 ) gy Ao 450 1 Aakai)
(g giodl) J9ad) B (g 7 gamal) JAAT Aq a9 Ay ) gial) aSlasal) il ) 4B
dadinal) CiliBliall oda cudlS aBg dumy pdiil) i3 ) -8 Ay gioaal) aSlasall
S B clay a8 cilaBliall oda o) Badlall crag 0l 3393 g0 JHil g (Laild 3393 g
aSlaall jlie) B 8 jaiudier Ll LaS ccilay pdill 4iliall) 4408 ) Lgais dia Jgal)
Uyl (S0 g e giadl) o cilng puill) o ladly ducidial) Aabead) Jad (pud oy ) gl

Constitucional. La Sala Constitucional y el Autoritarismo en
Venezuela, Caracas 2007.

(1) Decision No. 1013 of June 12, 2001, Elias Santana Case. See in
http://www.tsj.gov.ve/decisiones/scon/Junio/1013-120601-00-
2760%20.htm . See the comments in Allan R. Brewer-Carias et al, La
libertad de expresion amenazada (Sentencia 1013), Instituto

Interamericano de Derechos Humanos, Editorial Juridica Venezolana,
Caracas-San Jose 2001; and in “El juez constitucional vs. la libertad de
expresion: la libertad de expresion del pensamiento y el derecho a la
informacion y su violacion por la Sala Constitucional,”in Allan R.
Brewer-Carias, Cronica de la “In” Justicia Constitucional. La Sala
Constitucional y el Autoritarismo en Venezuela, Caracas 2007, pp. 419-
468. See also in Daniela Urosa Maggi, Venezuelan National Report, op.
cit., pp. 16-17.
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Adgall B dalidal) 4 ) gleal) cilingd) G o AN cile Jlial)
Jea Ay ) ginual) aSlaall cuaia a8 3 paleal) pibaal) o)) Jodl) Gow 2By
daa ga g Bagan il ¢ giaall JoY) judall g Galiall W Lol W 98y Lguda g4
Adllaal) ey pil) £lad) ) Ay ) giend pae (RS ) 22 (e | 1S dagl diluall) 408 )1
Alag) LAST gy ALl gad Ay ) gianl) aSlaall (ha ) e Jpe Badl LS, ghaall

D5l ;ngéduﬁ‘i\ 03 daa) ya g dumy pil) Jlee ) A8 ) s

pigs Lgald Jla s —auladi 4 ghual) aSlacad) ¢ ABadle g 3 2ag

oA Alial) odg (b g ¢ gimall ~Aa gall Cillalodd) 03¢y Lgatial g Bauand) il gaY)
aSlaal ¢ @13 nag (DA gall 8 4y ) gicaal) cllalind) of cilingd) Sas B
i Y A At g clalud) Gy Jeadll Taial £ gl (e culi Y 4 ) gil)
S cabactl pilcal) L abet 4y pail 4808 ol) oY e pdia 4y ) gl aSlaal)
£ B £ pdiall de b of 4 ) glual) aSlacall (pSay cadi (g Ayl cilingdl

(1) As was stated by the Constitutional Tribunal of Peru: “the fact of the
Constitutional Tribunal being the supreme interpreter of the
Constitution, does not change its character of constituted power, and as
all of them, subjected to the limits established in the Constitution.”
Decision of February 2, 2006. STC 0030-2005. See in Fernan Altuve
Febres, Peruvian National Report II, pp. 27-28. See also, Ruben
Herandez Valle, Costa Rican National Report, p. 43.
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(1) Humberto Nogueira Alcala, “La sentencia constitucional en Chile:
aspectos fundamentales sobre su fuerza vinculante,” in Anuario
Iberoamericano de Justicia Constitucional, Centro de Estudios
Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p. 315.

(2) As mentioned by Ruben Herandez Valle, “the activity of the courts is
not to create law, but to interpret law. Consequently, Constitutional
Courts cannot substitute the Legislator will, because constitutional
interpretation, in spite of being conditioned by evident political
components, is always juridical interpretation.” See in Ruben
Herandez Valle, Costa Rican National Report, p. 42.

(3) P. Martens, “Les cours constitutionelles: des oligarchies illegitimes?,” in
La Republic des judges, Actes du colloque organize par le Jeune
Barreau de Liege le 7 fevries 1997, pp. 53-72, quoted by Chirstian
Behrendt, “L’activite du judge constitutionnel comme legislateur-cadre
positif’, Resume de la these destinee a la publication par la Revue
européenne de droit public, 2010, p16, footnote, p 16.
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¢ National Congress dsib gl &maal) (ulaa o )il ey slacy
sAlal) (53 an pddl) A

BIAY) JSdy ) - il £ AN - Laagil) ¢ g8 Gl ol
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(1) “the absence of a complementary law (vacum juris) that constitutes the
necessary normative instrument cannot be filled by any other State act,
specially one with jurisdictional character like this Court. The
admission of such possibility would imply to transform the Federal
Supreme Tribunal, when exercising the concentrated control of
constitutionality, into a positive legislator, a role that the Court refuses
itself to assume”. See STF, DJ 19.maio.1995, ADI 267 MC/DF, Rel.
Min. Celso de Mello. See in Luis Roberto Barroso et al, “Notas sobre a
questao do Legislador Positivo”, Brazilian Nacional Report III, pp. 14.
In another case, the Federal Supreme Tribunal reviewing the Electoral
Law, (Lei No. 9.504/97).
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(1) “in specific cases where a constitutional infraction arises, the Chamber
has exercised jurisdiction in a normative way, giving immediate
enforcement to constitutional provisions, establishing its scope or ways
of exercise, even in the absence of statutes directly developing them”,
See Decision No. 1571 of August 22m 2001, Case Asodeviprilara. See in
http://www.tsj.gov.ve/decisiones/scon/Agosto/ 1571-220801-01-
1274%20.htm_See Daniela Urosa Maggi, Venezuelan National Report,
p- 3.
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(1) See in general Allan R. Brewer-Carias, Dismantling Democracy. The
Chavez Authoritarian Experience 1999-2009, Cambridge University
Press, New York [2010].

(2) “allows the normative jurisdiction particularly regarding
programmatic provisions that exists in the Constitution, which would
by timely suspended up to when the Legislator could be so kind to
develop them, remaining in the meantime without effects”. See Decision
No. 1571 of August 22m 2001, Case Asodeviprilara. See in
http://www.tsj.gov.ve/decisiones/scon/Agosto/1571-220801-01-
1274%20.htm See Daniela Urosa Maggi, Venezuelan Nacional Report,

pp- 3-4
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(1) Allan R. Brewer-Carias, “Regimen y alcance de la actuacion judicial de
oficio en materia de justicia constitucional en Venezuela”, in Estudios
Constitucionales. Revista Semestral del Centro de Estudios
Constitucionales, Ano 4, No. 2, Universidad de Talca, Santiago, Chile
2006, pp. 221-250. See in Daniela Urosa Maggi, Venezuelan Nacional
Report, pp. 4, 5, 22.

(2) Jorge Carpizo, El Tribunal Constitucional y sus limites, Grijley Ed.,
Lima 2009, pp. 44, 47, 51; Allan R. Brewer-Carias, “Quis Custodiet
Ipsos Custodes: De la interpretacion constitucional a la
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inconstitucionalidad de la interpretacion”, in Revista de Derecho
Publico, No 105, Editorial Juridica Venezolana, Caracas 2006, pp. 7-
27; and in VIII Congreso Nacional de derecho Constitucional, Peru,
Fondo Editorial 2005, Colegio de Abogados de Arequipa, Arequipa,
septiembre 2005, pp. 463-489.
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(2) See George Jellinek, Ein Verfassungsgerichtshof fur Osterreich, Alfred
Holder, Wien 1885, quoted by Francisco Fernandez Segado, “Algunas
reflexiones generales en torno a los efectos de las sentencias de
inconstitucionalidad y a la relatividad de ciertas formulas esterotipadas
vinculadas a ellas,” in Anuario Iberoamericano de Justicia
Constitucional, Centro de Estudios Politicos y Constitucionales, No. 12,
2008, Madrid 2008, p. 196.
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(1) “The peace, the prosperity, and the very existence of the Union are
vested in the hands of the seven Federal judges. Without them the
Constitution would be a dead letter:..., Not only must the Federal
judges be good citizens, and men of that information and integrity
which are indispensable to all magistrates, but they must be statesmen,
wise to discern the signs of the times, not afraid to brave the obstacles
that can be subdued, nor slow to turn away from the current when it
threatens to sweep them off, and the supremacy of the Union and the
obedience due to the laws along with them. The President, who
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exercises a limited power, may err without causing great mischief in
the state. Congress may decide amiss without destroying the Union,
because the electoral body in which the Congress originates may cause
it to retract its decision by changing its members. But if the Supreme
Court is ever composed of imprudent or bad men, the Union may be
plunged into anarchy or civil war”, See Alexis de Tocqueville,
Democracy in America, Chapter VIII “The Federal Constitution,”from
the Henry Reeve Translation, revised and corrected, 1899, in:
http://xroads.virginia.edu/~HYPER/DETOC/1 ch08.htm See also in
Jorge Carpizo, El Tribunal Constitucional y sus limites, Grijley Ed.,
Lima 2009, pp. 46-48.

(1) “the legislatures of the several States, can at any time rectify, by law,
the exceptionable decisions of their respective courts. But the errors
and usurpations of the Supreme Court of the United States will be
uncontrollable and remediless”. See Alexander Hamilton,. Paper No.
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81 of The Federalist on “The Judiciary Continued, and the Distribution
of the Judiciary Authority.” See in Clinton Rossiter (Ed.), The
Federalist Papers, Penguin Books, New York 2003, pp. 480. See also in
Laurence Claus & Richard S. Kay, US National Report, p. 10.

(1) “could transform the guardian of the Constitution into sovereign”. See
Francisco Fernandez Segado, “Algunas reflexiones generales en torno a
los efectos de las sentencias de inconstitucionalidad y a la relatividad de
ciertas formulas esterotipadas vinculadas a ellas,” in Anuario
Iberoamericano de Justicia Constitucional, Centro de Estudios
Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p. 161.

(2) Nestor Pedro Sagues, La interpretacion judicial de la Constitucion,
LexisNexis, Buenos Aires 2006, p. 31
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(1) Mauro Capelletti, “Renegar de Montesquieu? La expansion Yy
legitimidad de la justicia constitucional,” in Revista Espanola de
Derecho Constituiconal, Ano 6, No. 17, Madrid 1986, p. 17. See
Francisco Eguiguren and Liliana Salome, Peruvian National Report I,
p-7.

(2) See in general, Allan R. Brewer-Carias, Cronica de la “In” Justicia

Constitutional. La Sala Constitucional y el autoritarismo en Venezuela,
Editorial Juridica Venezolana, Caracas 2007.
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(1) Konrad Lachmayer, Austrian National Report, pp. 1-2.

(2) For instance, decision No 2401 of October 8, 2004, Gobernador del
Estado Carabobo vs. Poder Ejecutivo Nacional Case, in Revista de
Derecho Publico, No. 99-100, Editorial Juridica Venezolana, Caracas
2004, p. 317.
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(1) Allan R. Brewer-Carias,“Consideraciones sobre el regimen de
distribucion de competencias del Poder Publico en la Constitucion de
1999,” in Fernando Parra Aranguren and Armando Rodriguez Garcia
(Editors), Estudios de Derecho Administrativo. Libro Homenaje a la
Universidad Central de Venezuela, Facultad de Ciencias Juridicas y
Politicas, con ocasion del Vigésimo Aniversario del Curso de
Especializacion en Derecho Administrativo, Vol. I, Tribunal Supremo
de Justicia, Caracas 2001, pp. 107-136.

(2) Allan R. Brewer-Carias, Hacia la Consolidacion de un Estado
Socialista, Centralizado, Policial y Militarista. Comentarios sobre el
sentido y alcance de las propuestas de reforma constitucional 2007,
Editorial Juridica Venezolana, Caracas 2007, pp. 41 ff.; and La
Reforma Constitucional de 2007 (Comentarios al Proyecto
Inconstitucionalmente sancionado por la Asamblea Nacional el 2 de
Noviembre de 2007), Editorial Juridica Venezolana, Caracas 2007, pp.
72 ff.
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(1) Decision of the Constitutional Chamber, N° 565 of April 15, 2008, Case:
Attorney General of the Republic, interpretation recourse of article
164, 10 of the 1999 Constitution of 1999, in http:/www.tsj.gov.
ve/decisio-nes/scon/Abril/565-150408-07-1108.htm See also in Daniela
Urosa Maggi, Venezuelan Nacional Report, pp. 15-16. See the
comments in Allan R. Brewer-Carias, “La ilegitima mutacion de la

Constitucion y la legitimidad de la jurisdiccion constitucional: la
“reforma”de la forma federal del Estado en Venezuela mediante
interpretacion constitucional,” in Memoria del X Congreso
Iberoamericano de Derecho Constitucional, Instituto Iberoamericano
de Derecho Constitucional, Asociacion Peruana de Derecho
Constitucional, Instituto de Investigaciones Juridicas-UNAM vy
Maestria en Derecho Constitucional-PUCP, IDEMSA, Lima 2009,
tomo 1, pp. 29-51.
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(1) Gibbon v. Ogden, 22 U.S. (9 Eheat) I (1824).

(2) Erwin Chemerinsky, Constitutional Law. Principles and Policies, Aspen
Publishers, New York, 2006, pp. 243 ff.
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(1) For example : NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1
(1937), United States V. Darby 312 U.S. 199 (1941), and Wickard v.
Filburn, 317 U.S. 111 (1942).

(2) Idem, pp. 259-260.
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(1) Gaceta Oficial No 36.859, December 29, 1999.

(2) Milagros Gomez y otros Case. See in Revista de Derecho Publico, No 81,
Editorial Juridica Venezolana, Caracas, 2000, pp. 81 ff. and in
http://www.tsj.gov.ve/decisiones/scon/Enero/06-270100-000011.htm,

See also in Daniela Urosa Maggi, Venezuelan Nacional Report, p. 14.
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(1) Allan Brewer-Carias y otros Case. See in http://www.tsj.gov.ve/
decisiones/scon/Marzo/180-280300-00-0737%20.htm, See the the
comments in Allan R. Brewer-Carias, Golpe de Estado y Proceso

Constituyente en Venezuela, Universidad Nacional Autonoma de
Mexico, Mexico 2002, pp.367 ff.; and in “El juez constitucional al
servicio del autoritarismo y la ilegitima mutacion de la Constitucion: el
caso de la Sala Constitucional del Tribunal Supremo de Justicia de
Venezuela (1999-2009)”, in Revista de Administracién Puablica, No. 180,
Madrid 2009, pp. 383-418. See also Daniela Urosa Maggi, Venezuelan
Nacional Report, p. 14.
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(1) See for instance decision of the Constitutional Court V{SIg 16.327/2001.
See in Konrad Lachmayer, Austrian National Report, p. 6 (footnote
20).
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(1) Idem, p. 9.

(2) See Mario Alberto Cajas Sarria, “Acerca del control judicial de la
reforma constitucional en Colombia,”in Revista Iberoamericana de
Derecho Procesal Constitucional, No 7, Instituto Iberoamericano de
Derecho Procesal Constitucional, Editorial Porrua, Mexico 2007, pp. 19
ff.
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o8 3 jdilia & dnle AT 1) (5 ) ghuall Guludl Ll ate a8 el g oy ) giul)
.(V)M‘

4 i) aSlaall Lgsd ol Al celad) B (el (cid gal) Calidy g
on 4 gl gl Apalill (e Ay ) giandl) Bl o) cladla) Ao dpiliad 4408,
Ledie (JUial) Jamus Ao el Al jaY) alil) (e JaS (i g ctheir merits
Lelidad cda jma ¢ gioal) o diay & ) g 3 g-dy Jodad ciladloal) oda gl
BRI Jean ¥ sadl e el Jadl ) g ¢ 3 e cldusulas pétreas
A gall 1Al JSEN V1 selal) Ciagieny LS 13 (Jaaaily ) B () B

(1) Allan R. Brewer-Carias, Reforma Constitucional y Fraude a la
Constitucion. Venezuela 1999-2009, Academia e Ciencias Politicas y
Sociales, Caracas 2009, pp. 78 ff.; and “La reforma constitucional en
America Latina y el control de constitucionalidad”, in Reforma de la
Constitucion y control de constitucionalidad. Congreso Internacional,
Pontificia Universidad Javeriana, Bogota Colombia, junio 14 al 17 de
2005, Bogota, 2005, pp. 108-159.

(2) See Supreme Special Court judgement no. 11/2003, DtA 2009, 553 (555-
556). See in Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna,
Greek National Report, p. 11 (footnote 85).
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i A ) giaal) Blaatl) gf ciladladl the merits 4 g gal) il gally (3hay
o Aal g dga B sina (98 o quag -Lgladl (Say Y 3 gy Allaal) CYA) Al
Glaty Lasd Jgad) aany (B Aa ja dllly G fie ) LaS e dlgd A giall cllialuaialy)
U3 e (2l Jo g Ay sl i) g ciladiadd Al oY) Jibuall 448 5
ot L A gie Cunnyd Al ®l) A 0 cildalut 4 ) giwal) AaSasal) A jlaa o)L8
Ay gladl) Bgaail) g e 4o guida gall ) gally (Glay Lasd - ) ginaal
Al e g Jaad () ccdibnall Ay b oy gicat) Aasnaly i
A pal A AN B Laa gl oS B (JUial) Jaw Ao (Giaa La 1 g dpenadil)
(Y ¥E0) ad) ) AN daSaal) cali Ladie ¥ oV v ol b Y B 4 ) gleal) dasaall
Cra (YY) Balal) Joami o 4880 gall pliin) ) o) Ao aly M) Yo d alal
oda 8b (DAZNG 5 il 4 ) ggand) () A Balely rlawd) Jal ¢ sianl)
Ao giiall 4l aY) qgmal) ) ABLEYL iy -l e ) A daSaal) i duadl)

(1) "No proposal of amendment shall be considered which is aimed at
abolishing: I. The federative form of State; II. The direct, secret,
universal and periodic vote; III. The separation of the Government
Powers; IV. Individual rights and guarantees” (Article 64, para. 4)."

(2) The Decision up to June 2010, has not yet been published. Nonetheless
the Court published a Communique No 9, February 26, 2010,
containing the basic ruling. See in www.corteconstitucional.com See
also in Sandra Morelli, Colombian National Report, pp. 13-16. See also
German Alfonso Lopez Daza, Colombian National Report I, p.6.
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vices or excesses in the exercise of the " siwmall Jaaaill g Zay)
lia jilua plad ) daSaall & lily cpower of constitutional reform
<aSig cthe theory of substitution "JMaY) AR aul il Yoo ¥ ale
S Al salnal) Jalady (o st Jatnl ol £l ) (Saall ™ Ad] AaSaal)
A jlaa A gihala asl ) daSaall Cuald g (149 ) ) gial Basaal) yualial)
el Gl s Ui o1 0] Ao paly o2 ¢ gillly (Bl Lad s dpiliad 48
REBT VKL
O (Al daSaal) Cuald ¥4 04 Aud (), Y0 8) a8 ) ¢ silall (gla Ladg
TR VAT
Jual) faza Jla b)) giandll dpiaal) glanall (lary Jalady"
) il g cAdalund) 925 BaelBg o3 gl g Ana yall aLI g cillalen) ¢y
L1000 80 B janall g Aaladl dagdall 5 ¢B) ghall B (Bl 5 Al )
o sbadi La ) B 8 dasaall Lgialding Al dcalad) dpiil) cullial Mg
oaly M (V,¥08) ady oy 5ill plad) g Ay ginid aae (Ble) Jal e YoV ale
hadd gl Y e o) (B g sl Jaadl) oLy slidiu) o) ) o

apall due goudn ga cilSgiily Uda) (1S g Al ) g 3 ey

(1) "found that it ignores some structural axes of the Political Constitution
like the principle of separation of powers and the system of checks and
balances, the rule of alternation and presidential terms, the right to
equality and the general and abstract nature of the laws.", Id. p. 19.
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OB B - 4 siel) Aasaal) dgle Aslaally gl gam lada o Al giauall
el o o Lpalatdl) el Al ) ghudl) (e (Y£V) Balall ¢ gandaa pa da
sUlial £) ) A8 oall (Al (il 9Bl Ay ) g Ao LB ) dualaa (sl Al 2Y)
Al e IS 7 Ball (o glwal) Jaaail) o) Alaca s La 138 g ¢ (5 ginsd
Bl (g 9 Al dumpeil) Aaliad) (g gon LgSLad ¥ Ay sy (5 ) gieudl)
Ll Appali) Adald) o ggdal 4y ) ginnl) dasaal) 3 45) of Sandra Morelli
substitution or subrogation ) s (5 sdall @l L Lga o glall
S At JLA) B Al dpeepadil) Adalea) !t il 13085 Slay ) gieall
ST
L) gl) A Ay giceal) cildaliad) ) Ulal e Ll a8 dasaall (of Jaadly g
the _siwdlc¥saligcde facto extra- constitutional powers

.Y mutations of the Constitution

(1) "a matter of mere procedural irregularities but of substantial violations
of the democratic principle, one of whose essential components is the
respect of the forms provided so that the people can express itself.", Id.
p. 20

() Id. p. 22.

oA aliaziily s gdlall Sigoed) lamae



G9LL Sasea u 9/ (YWY dad) WY adall

ol o | il |
QTS ES A FECX @ dul g Guiei | RLALS 590
o § guntl |l g o el | el |

wagaill hanty 4 ) giwal) aSlaal) o ol Larie pglay Caltida Cid ga 4l
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5 Ailiail) A8 1) 8 Lgihalead Lgi Jlan (ot ¢y ) ginnal) aSanall Ay )
puil) g (g Alall LB g dud g ity g ¢ ) gondl) sl (b Sy ity il
oda Jia 8d Aulud) (3 gdadl dlany Ailatial) Jilucal) 8 Lo 4y ) giwl)
<Laurence Claus O3l J g8y LaS -4y ) gl aSlasal) Ja p355 cayLall
duany g MApla) By gean gl (gLl aud 9" (2 -Richard S. Kay
G QS Il Aoy (D1dplay) dale il g s LA aSal) JOiy Latie duald
judge-made sLalll Jae (e (oS5 Al A giaal) EBaatl)! J o8 (pSaal)
Aa) jcdl 8 |t ey jedl) 138 9 “constitutional mutations”
b 5305 ABLuall 3 e ABHA A (e a1l e A el G gua S
Qg ¢ ol 13gn Ay ) el aSlaal) alid Jla Jhalial) Gaany i oSl (1) giaal)

(1) “engage in positive constitutional lawmaking” particularly when the
rule they “formulate, creates ‘affirmative’ public duties”. See Laurence
Claus & Richard S. Kay, U.S. National Report, p. 6.

(2) “as a change in the interpretation of a constitutional provision, the
meaning of which is altered in spite of the maintenance of the same
wording of the Constitution”. See Salvador O. Nava Gomar,
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O S 4 ) gl aSlaall o) Uyl graauall (e 43l ¢y 63l8N) aSa ase i g ¢ ) giaul)
s larde 450 1 alads ¥ il oAy i) Ay gAiSall Ayt i B () 953
HG Y Ledie gl cdmadl) Aadaiy) Lgai 5 Al Ay i) cilSlgidy) o 4o g pda

Oatabid) o Jadl) jasa

caals M eéﬁ eww‘ (‘& ‘aﬁﬂ Lalic ca.lh)j'.uwﬁ\ Q}ﬁ.}.’.ﬁ\ bl.h\g

Godal) Llaay aday Lasd Lavad ¢ gl dulad) salsall g andl) JLATY 4

(0))

“Interpretacion, mutacion y reforma de la Constitucion. Tres
extractos” in Eduardo Ferrer Mac-Gregor (coordinador),
Interpretacion Constitucional, Tomo II, Ed. Porrua, Universidad
Nacional Autonoma de Mexico, Mexico 2005, pp. 804 ff. See also
Thomas Bustamante and Evanlida de Godoi Bustamante, Brazil
National Report, p. 28. See in general, on the subject, Konrad Hesse,
“Limites a la mutacion constitucional,” in Escritos de derecho
constitucional, Centro de Estudios Constitucionales, Madrid 1992.

“Constitutional Courts, certainly, can be considered as a phenomenal
instrument for the adaptation of the Constitution, and the
reinforcement of the rule of law;” it is also true that “they can also be a
diabolic instrument of constitutional dictatorship, not subjected to
control, when they validate constitutional violations made by
authoritarian regimes or when separation of powers is not assured”.
See Allan R. Brewer-Carias, “La reforma constitucional en America
Latina y el control de constitucionalidad”, en Reforma de la
Constitucion y control de constitucionalidad. Congreso Internacional
junio 14 al 17 de 2005), Pontificia Universidad Javeriana, Bogota, 2005,
pp- 108-159
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(1) This has been particularly true, for instance, in the process of the
transformation of the former Socialist States of Eastern Europe, into
contemporary democratic States subjected to the rule of law. See for
instance, Marek Safjan, Polish Natuonal Report, pp. 7, 10; Sanja Barié¢
and Petar Baci¢, Croatian National Report, pp. 18, 21, 28; Bosko
Tripkovi¢, Serbian National Report, op. cit., pp. 1, 14.

(2) See Mauro Cappelletti, “El formidable problema del control judicial y
la contribucion del analisis comparado,” in Revista de estudios
politicos, 13, Madrid 1980, p. 78; “The Mighty Problem” of Judicial
Review and the Contribution of Comparative Analysis, in Southern
California Law Review, 1980, p. 409.
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(OBl 0 gial) 8 Bac LAl o Gl ¢ iy sgd giuall o Bay al La JS 0 (oA Aalall Basldll g
¥ calad) Ul e g pdia dadiuad dapdla okl b 4y pali Aol dllay £ pdial) O 2
aag il B o) Uadd) Al A3 Y) el oda o Ad ) (g gieed) o LY G ey
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(2) Mauro Cappelletti, “Necessite et legitimite de la justice
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Richard <Laurence Claus O/l il 3y LS -4, ) giaal) asl) g (galll
Jlae (2 Ay ja¥) Llad) dasaall lagl) joad) oo ALaY) abi ey, -S. Kay

C

G ogimdl) sLall) dew A positive lawmaking A &l 480 6l) 3 pdila
Ay ety 45K paY) Lalad) daSaal) ciald Laie (JUal) Jaa o (D G (S5 Y
Ses Al N Spaaill 3l o) “equal  protection” "4 sbuiall Alaal)
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constitutionnelle” in Louis Favoreu (ed.), Cours constitutionelles
européenes et droit fundamentaux, Paris 1982, p. 474

(1) “If it is true that precision has a place of honor in the writing of a
governmental decision, it is mortal when it refers to a constitution
which wants to be a lively body.”S.M. Hufstedles, “In the Name of
Justice”, in Stanford Lawyers, 14, (1), 1979, p. 3-4 quoted by Mauro
Cappelletti, “Necessite et legitimite de la justice constitutionnelle,” in
Louis Favoreu (ed.), Cours constitutionnelles européennes et droit
fondamentaux, Paris 1982, p. 474; L. Favoreu, Le controle
juridictionnel des lois et sa légitimité. Développements récents en
Europe Occidentale, Association Internationale des Sciences
Juridiques, Colloque d'Uppsala 1984, (mineo), p. 32.

(2) W. Va. State Bd. Of Educ. V. Barnette, 319 U.S. 624, 639 (1943). See in

Laurence Claus & Richard S. Kay, US. National Report, p. 12 (footnote
33).
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(1) See in Laurence Claus & Richard S. Kay, US. National Report, pp. 12-
13.

(2) “It defines our most fundamental rights and protections in an
openended terms: ‘freedom of speech,” for example, and ‘equal
protection of laws,” ‘due process of law,” ‘unreasonable search and
seizures,” ‘free exercise’ of religion and ‘cruel and wunusual
punishment.” These terms are not self-defining; they did not have clear
meaning even to the people who drafted them. The framers fully
understood that they were leaving it to future generations to use their
intelligence, judgment and experience to give concrete meaning to the
expressed aspirations”. See Geoffrey R. Stone, “Our Fill-in-the Blank
Constitution,” (Op-Ed) in The New York Times, April 14, 2010, p. A27.
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cilady) (e Badaia Ayl Jilu g daSaal) craddiind Aad) oda § sl g (DALY
Jilu s a Js3ll cequitable remedies —ibay) g Adiaal) Jilu g Lars
& Al dilaty) Jilug I prohibitory relief JBal) e daildll Cilaiy)
QoiLal 8 dpani il ghiil) JiST (e 13a) g M3 Ll mandatory relief ) 3Y)

(1) Geoffrey R. Stone, “Our Fill-in-the Blank Constitution,” (Op-Ed) in
The New York Times, April 14, 2010, p. A27.

(2) Brown v. Board of Education of Topeka, 347 U.S. 483 (1954)

(3) “the most powerful sitting lawmaker in the nation”. See Laurence Claus
& Richard S. Kay, U.S. National Report, p 20. See on the different
stages in the process of law expounding regarding those clauses, Idem,
pp- 13-14. They argue that eventually, “the law of liberty and equality
in America is now, in large measure, ultimately created and shaped by
the Supreme Court.” P. 14.
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0 W gt Juaoacall (pa (LS il g e i Laa cdaal) s simal)
Brown v. 4xad 3 aulg i e Jilagl) oda cratiin a8y A8 < giu
4 e Lalad) AaSaal) Ly cuad 3Y ((DBoard of Education of Topeka
" Crl A 4 gluaial) Aglaadltt | L) Jiy alal) audail] B (o puaad) Juadll ol
N Jaaaih) a8 AN Ailaall b g <“equal protection of the laws”
Lgualialid) 50 A Lgia padd gf laa A9 oY S5 ¥ (Allg gl jde
Gl b QIAN 138 Ja A GlSa) Jal (e Ay paY) Lilad) dasaal) o 1S s
M ALl asal) (LS 13) La JUiall Jas Ao B (e ALiil) (e 228 Ll
O )y | gBaily Gl Gy e A8 Y)Y JLila M e AaSaal) o jbain
equity —ilady) cilaloud Lgiu laa BUA G cgamion daSaall G al " aa Lid)
an effective gradual adjustment"ddlad duay 25 <Bhaat 5" powers
Sa (B Aoy el Lalad) AaSaal) e glacil) oda cuald g (D5as gal) Lalaiy) o
Gl Y racial segregation (2l Juwadll gl Suail) o ¢Ble) ) V40t ale
sla B Al ol B A ) AN 3 jaan ¢ giwall jde al )l Jaaadl) g

Myae,

(1) Brown v. Board of Education of Topeka, 347 U.S. 483 (1954)

(2) Brown v. Bd. of Educ., 345 U.S. 972, 972 (1953). See in Laurence Claus
& Richard S. Kay, US. National Report, op. cit., p 26 (footnote 89).

(3) Brown v. Bd. of Educ., 345 U.S. 972, 972 (1953). See in Laurence Claus
& Richard S. Kay, US. National Report, op. cit., p 27 (footnote 91).
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55 gl pL B Sy Iy Lo il ol A s
«Warren daSaal) (i) JLdl a8y pdie a) ) Joanill na b Al dduay
Brown v. Board of Education of 4xad 8 (Jiasil) 1agy 3laiy Lasd
:43 ) Topeka
o Asluad) e amd o Uy gaay (uad (AdSial) 038 4y Ba (A"
Latie VAT ale ) e gl (Joaail) 1Aa A ot Ladde (VATA ale
13U ¢ Usle iag Jo «Plessy v. Ferguson 4xad 8 atall jua
BLaall b ILal) AdlSay Jalsl) o ok 5 ga B alal) alail iy 3
A aa g (Al jhal) sda DA (ha (oSay Adf SlID Al e 4K saY)
4 glaial) Agland) (o (e dall a g daladl G glaal) A Saaail) (S 13 La

."Q.u'dﬁ"a Al

ueddiul ) Warren ~<\dl) deaSaal) Gy (abead) agsial) adaady
W] Ca‘m‘

Oy Jadla) jase Jlasy calad) aglait) jUa) B (Jlaa A any A"
4% ¢ iz dladiall Ji PRCA | w\ L'éé\).d.“ O\ RER) .(3\.4.1434
3810 B ah (an b el g e aal) O s el g A gletia
i) c‘yﬁﬁ-W\ebﬂi G ) guad y cpldlf g Agaliiia
Ly i) il 980 4 glatiall Agland) (e Aiga) o (o8 (g s M)

RS RALGWAS &) Jpansl)

(1) “That in the field of public education the doctrine of “separate but
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288 o g gt eLAY Laanl oy omalad) 3 e8all LNe) ) gl Ganay ¥
Jaasd g g gkl Alany (day Lad cABileal) 3 gial) DA s A1) (g ) gindl) (pudanall
4G galld) VAV galer VT B alall cpudaall agall IAN e £y ¢ gl
gt} Guldaall Jod dpladll oda 38 freedom of association Clbaasl)
VAo g dadial Positive legal value dua gl 4o gildl) daddl) oo )il
Louis 4-8ill Ade i La (i SSda il o ol o quli iy La 0

.Dbloc de constitutionnalité 4 siwll ALY Favoreu

equal” has no place. Separate educational facilities are inherently
unequal. Therefore, we hold that the plaintiffs, and others similarly
situated from whom the actions have been brought are by reason of the
segregation complained of, deprived of the equal protection of the laws
guaranteed by the Fourteenth Amendment”. See in L. Favoreu and L.
Philip, Les grandes décisions du Conseil Constitutionnel”, Paris 1984,
p. 222-237. See Bertrand Mathieu, French National Report, op. cit., p.2.

(1) L. Favoreu and L. Philip, Les grandes décisions du Conseil
Constitutionnel”, Paris 1984, p. 222-237. See Bertrand Mathieu, French
National Report, op. cit., p.2.

(2) L. Favoreu, “Rapport general introductif,” in L. Favoreu (ed.), Cours
constitutionnelles européenes et droit fondamentaux, Aix-en-Provence
1982, p. 45-46.

(3) L. Favoreu, “Le principe de Constitutionalite. Essai de definition
d'apres la jurisprudence du Conseil Constitutionnel”, Recueil d'étude
en Hommage a Charles Eisenman, Paris 1977, p. 34. See also in
comparative law, Francisco Zuniga Urbina, Control de
Constitucionalidad y sentencia, Cuadernos del Tribnal Constitucional,
No. 34, Santiago de Chile 2006, pp. 46-68.
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Lash Lagua -Apall) 038 (A& i A1) (5 gintl) Gudaall i) (AR dqugii g

GOSN 138 o A gl AdaM cilmand) GiludS) Cile) ja) daay 53 ¢ AL glaty
Dt Aatia () ) 138 AcaSa B ol atia) adg (V) ) giaall L8IGI) Jiay
Crag ¢ "M ) sgand) (il 3 Lgn i siad A Apadla) (s aleall™ L) co Ll 2B Y4 €%
daall e« naY) fagal) 13a ace Bludi) g cilbmand) 45 4 Jame gabaal) 038 G
claranl) 08 jgabay (198 Gy g yag o O g cilbmaal) G 985 Gl (g il
JRAYI 138 Gl g e abad) JUadY) sa o aa) g do yil £ gaddl ae clgibadd] gl ¢
Aailadl) i Ay clalod) by G £) g il JAAS Y aady O (S Y
22 98 dualial) Ay ) giadl) fgalpal) O () (oo B (g gl ulanall ald (el g
datia 53 ) o) 3 LAY DA e Uyl (1 V40N ) giud dadia 8 Jadd (pud
laldl Ghal gall g Gleady) Goda (Bl g V€T gl datla AoV 4O gl
() G gAY £ g e O (5 simal) Galaall pie) M) te slig VVAS ale

(1) See the Constitutional Council decision in L. Favoreu and J. Philip, Les
grandes décisions du Conseil Constitutionnel, cit., p. 222. See the
comments of the 16 July 1971 decisions in J. Rivero, “Note”,
L'Actualité Juridique. Droit Administratif, 1971, p. 537; J. Rivero,
“Principles fondamentaux reconnus par les lois de la Republique; une
nouvelle categorie constitutionnelle?”, Dalloz 1974, Chroniques, p. 265;
and J.E. Bradsley, “The Constitutional Council and Constitutional
Liberties in France”, The American Journal of Comparative Law, 20,
(3), 1972, p. 43; B. Nicholas, “Fundamental Rights and Judicial Review
in France”, Public Law, 1978, p. 83.
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118 By osimd b sSiall U o dbila duiliad 48 5 a) H A )
:Jean Rivero 44dll J ¢ daall

Goha (O] (b da) jia den Sal) i ctilmarl) dg 2 )"
L ping ol Al g Ui Lgaling (Al salsall i (Ol gall g Glaady)
¢ g gidl) udaal) Loy i pic) 4B (V40 ) gl g ) 09l Aol 93 Y)
DB Ul ¢ly hasall Gua (e 1 ud ol gt dagd cld W ey
O Al 038 A jlas Jibrg )
(5 o) Galanal) Lo joh o Al ) glaual) g gkl dsles (1 £ il 138 4
Apadl) oda 48 (DYAAY ale B analilly Adlaial) 5 ) ggedial) Apall) B (Ul
Ohay) (G 98a (Dle) B Ba ) ol g Aslall B galdly ddlaial) Balal) pudaal) (3ub
898y adiady Aslal) B gall o) ) pudaall gald g (VYA ale alall Glal gall g
A g o) 3)
SVAAY i AN B jalalie ) B b g gial) (ulaall B dsa
dilaial) g oyl gall g ) (3 oda o) 8330 gl Balall () (e a8 1 Ao Al

(1) J. Rivero, “Les garanties constitutionnelles des droits de 'homme en
droit francais,” in IX Journées Juridiques Franco-Latino Américaines,
Bayonne 21-23 mai 1976, (mimeo), p. 11.

(2) Conseil Constitutionnel, n° 81-132 DC, 16 janvier 1982, Loi relative aux
nationalisations, Rec, 18; L. Favoreuet L. Philip, Les grandes

décisions du Conseil constitutionnel, 15i¢me éd., 2009, Dalloz, n° 23, p.
357 s.
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izl Jlaal) ey O (pSay ¥ W ppedll Gl g B g mtind cuilS Aslal) (5 g8y
(D0 -V VAS ale B aaaal) il ce Ll Cilide

a5 YA ale aay Ad) maal) ¢ 4d) e b 189 aa

ookl Aslall & gal) i jlaa hag iy cilaa] Caad ¢ pdalall gl
lAs s Bagan dga c¥lae Jadad (Bal) 138 Gk Jlaa (B g gy S
el Lgalai il g A jlaall oda o 4 g jiall 3gl) 8 ) gdaty
ol geall g GadY) (Goda (DS (B Lgde umal) Lgdld s alaall (8 Aalal)
b G ) goldally (glay Lagh Laged -ALalS 4y ) g Ay e
acinall Cilaa aaf Ay giaall daddl) sda o Azdlanall JSds g -Astal)
Jlad) AIAS g allal) da glia g cpa) g Ay Al 4 pa ) Joii g ¢ pulaead)
dalocd) ) jlgia) g caadl 138 (o jilad da glaal) cililadadly (daiy Lagd

.(')nl‘u_“

(1) L. Favoreu, Le controle juridictionnel des lois et sa légitimité.
Développements récents en Europe Occidentale, Association
Internationale des Sciences Juridiques, Colloque d'Uppsala 1984,
(mineo), p. 32.

(2) L. Favoreu et L. Philip, Les grandes décisions du Conseil
Constitutionnel”, Paris 1984, p. 526 ; L Favoreu, “Les decisions du
Conseil Constitutionnel dans 1'affaire des nationalisations,”Revue du
droit public et de la science politique en France et a 1'étranger, T.
XCVIII, no 2, Paris 1982, p. 406.
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ME NI e dadh (¢ AN (g ghee]) (udanall (ST ARy phal) 03 g
Ok gmall 9 Gt Goda (e Y Ay ) gt da plda) (3o b (18 (5 giid (3
Ala G pSall AShall (8 1 ualall (gad) g ghali Uaagi g ¢V VAR ale jaladl
raal) clllia e asdiy gad Ao Manlill B8 Gar J<& AL (lajl (e o A
QSiLB 3 ga g Ay ) gilad adey slall) (e (g gial) Galanal) (ST Elldy g ¢ pualadl
sl

Ghada Jal (e silal) g ghat (8 4y 5 giandl) aSlaall 9o of Baadlyg
fonll) Jaaail) e dag s Ay g 35y ol Al B e A alid) (55800
Zoial) okl fane Gupees Lasaa el g (i Ao ¥ g ol -5 5] gianall
Al (3 88ad) Alaay (3laty Lasd principle of progressiveness

M (g gl Jaamil) JB Ay oy geud) Lilad) AaSaall LS <) s o (A g
D i ) (3 8l i ga (Do) Ay e A1 g 1949 ale B A
O A $3Sal) 1 dpaald¥) (3 gBad) (o dagea Akl Baluliaaly rany sad o VAV S
cil alls @siall ol (S S Ao (b o) 4 jadl) Llad) daSaal) of celld
the Auslal) dilada 14 giSal) s dpnliall) (§o8al) k) 8 7 jais Al

(1) Pedro Nikken, La proteccion internacional de los derechos humanos: su
desarrollo progresivo, Instituto Interamericano de Derechos Humanos,
Ed. Civitas, Madrid 1987; Monica Pinto, “El principio pro homine.
Criterio hermeneutico y pautas para la regulacion de los derechos
humanos,” in La aplicaciéon de los tratados sobre derechos Humanos
por los tribunales locales, Centro de Estudios Legales y Sociales,
Buenos Aires, 1997, p. 163.
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the freedom of =il 4y,a)(Y41.) guarantee of property
Jalsil) b gad) aay dpa i) A el B gally (D(V41Y) expression
«(Y41¥) a right to physical and mental integrity -8l g s3ual)
the right to existence e llgagash B gally D(1a10) Lal 4y ay
Aalal) Al 8 A e gSal) Basluall (e =31 13a Jadig 3l and  care
L) B al) Ul Jady Lapg puatl) Ay o g e ganill 4 a9 (H(1440)
right to hold public ALED Agay (Ve ) dalall cilaldaly
Llad) daSaall o i) bl (3 5-8ad) S o~ 9 .demonstrations
A gan V484 ale B Al oA (o gl 3] Jod Ay guad) A0 )

(1) See Supreme Court, in ZBl 62/1961, 69, 72. See in Tobias Jaag, Swiss
National Report, op. cit., p 11 (footnote 49).

(2) See BGE 87 1 114, 117, See in Tobias Jaag, Swiss National Report, op.
cit., p 11 (footnote 51).

(3) See BGE 89 1 92, 97 ff.. See in Tobias Jaag, Swiss National Report, op.
cit., p 11 (footnote 56).

(4) See BGE 91 1 480, 485 ff.. This includes the right to use one's native
language. See in Tobias Jaag, Swiss National Report, op. cit., p 12
(footnotes 59)

(5) See BGE 121 1 367, 370 ff.. See in Tobias Jaag, Swiss National Report,
op. cit., p 12 (footnote 61).

(6) See BGE 96 1 219, 223 ff. See in Tobias Jaag, Swiss National Report, op.
cit., p 11 (footnote 52).

(7) See BGE 100 Ia 392, 400 ff. See in Tobias Jaag, Swiss National Report,
op. cit., p 11 (footnote 53).
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. Appenzell-Innerrhoden Cisils (- oY) Ay piil) Aigll La el
Cpd) ad aa Jla 1 o Ao paiy ¢ LSl 1A ) gl O o af ) e el
Aomaall oda B AS jLiiall aa  gaiay
g shil] daga dles ) ) Ay ) giaal) dcaSanal) g (il (B g
W)l el 13 by Gyl 3 sha Alaay Aalaiall Jilouall b s gl
Gl Lay 3oty Lad Yo o A ale B AaSaal) 45is o) i AN ) Ines Hartel
Online searches i i) ASud A e s gaall) 3 jgal A aad) 4385 4le
Tasal) A jandl) Ay giaual) daSaall 4d <y gda A1) ) AN 98 g cof computers
Ll A dasaal) ciliad ¢ ) A0 138 88 Aulul) (3 8all Jadial) g o jlad)
(A9 3,88 B 4 Sall general personal rights sl Auadll) §s8al)
ddayy ) giaal) cra gV Balal) cha g B_RAN aa LI AN Balal) oy

éﬁb@-ﬁ‘ib%ﬂ‘@*‘)ﬂ @M\Jﬁﬂ\\,i@’éﬁﬂ\@h&“\m‘%&

(1) See Cf. BGE 121 I 138, 141 ff.. See in Tobias Jaag, Swiss National
Report, op. cit., p 12 (footnote 64).

(2) See BGE 116 Ia 359 ff. See in Tobias Jaag, Swiss National Report, p 13
(footnote 66).

(3) See BVerfG, reference number: 1 BvR 370/07 from 2008-2-27, available
under the following URL: http://www.bverfg.de/
entscheidungen/rs20080227 1bvr037007.html. See in I. Hartel, German
National Report, op. cit., p. 12.
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A8l L) by Amaddll cila glaall g cililbl) g Jualadll o) dallaa o S5y
a North Rhine- Wi gl Al Jlad 4N g ce jiba (ol 3 Lall dilall)
laad )il uiSal) Adad gy gyl judy (3laty Lad Westphalian Law
«Federal Office for the Protection of the Constitution Jgimal)
Lis _Tnes Hartel ia) 13 ) jdy LaS 430 508l 4y ) fheal) daSaal) cundil]
Mila glaall Lo ol iS5 Aalai] 8 JoalSil) g &y ) Glamia"” 5ot 122 Uil
warranty of confidentiality and integrity in information
RS technology systems
S B e ddle A 3 Uyl oy gimal) daSaall & gda (Il g B g
Lapea (bt (3 9da o ads (3ady Lasd judicial activism dxbadl) Aulany)
(A gl alIai o gl Ja seall Ag LN (Glcad) D B agad B9 VAN ale ey
.democratic state of law 4uh) jSayall ¢y gill) 4l g3 Sl U dial) Aalall g
Al Ao ghaa g Agail gal) 4 ) i) AaSaall ida g clanad) 130 B B
paill g UL LBB g ) giaal) (8 Al s gule (saly Al (Al iy all g (G gial) pplaa
g jial) odgd Ay Ay ) 4y giaidll o guaill Alagal) Bagaal) Aok jiagal)
"rule of "Ahl jianll & gildll Al ) akat jaa (e AaSaal) i)
Blaadl dglaa A (3ol Jia (398l (e 4dila democratic state of law"
the right to the protection of human life before '"3tall Jo& 4sludy)

(1) See BVerfG, reference number: 1 BvR 370/07 from 2008-2-27, section
number 171. See 1. Hartel, German National Report, op. cit., p. 12.
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Llaa 8 3ali" Dthe right to trial"dasSaall & gal" Dpirth
"iaa i s (Dthe right to the protection of privacy4sa sail)
the rule of " s5\Al L8 g LuuiCal) 3 98al) Ll (“pan on retroaction
decent "adal) il (O protection of duly acquired rights
Dlegal security " $lal (¥l g gl Juae ) Llaa (Olegislation

Ot} fasa g

ddaa (G gaaa gl e sllacly gl 2 S s A eVl (e 9
= Jall LS LaS cprogrammatic  clauses U giwall 33 o) geal o) 2 gt

(1) Decision of 28 May 1997, K 26/96,0TK ZU 1997/2/19. See in Marek
Safjan, Polish National Report, op. cit., p. 9 (footnote 22).

(2) Decision of 7 January 1992K8/91, OTK ZU 1992, part I, p. 76-84; of 27
June 1995 K4/94, OTK 1993, part II, p. 297-310. See in Marek Safjan,
Polish National Report, op. cit., p. 9 (footnote 23).

(3) Decision of 24 June 1997, K21797,0TK ZU 1997/12/23. See in Marek
Safjan, Polish National Report, op. cit., p. 9 (footnote 24).

(4) Decision of 22 August 1990 K7/90, OTK 1990, p. 42-58. See in Marek
Safjan, Polish National Report, op. cit., p. 9 (footnote 25).

(5) Decision of 25 February 1992 K3/9, OTK 1992, part 1, item 1. See in
Marek Safjan, Polish National Report, op. cit., p. 9 (footnote 26).

(6) Decision of 15 December 2008 P57/07, OTK ZU 2008/10A/178. See in
Marek Safjan, Polish National Report, op. cit., p. 9 (footnote 27).

(7) Decision of 15 July 1996, K5/96, OTK ZU 1996, part 11, p. 16-28. See in
Marek Safjan, Polish National Report, op. cit., p. 9 (footnote 28).

(8) Decision of 26 April 1995 K11/94, OTK 1995, part I, item12. See in
Marek Safjan, Polish National Report, op. cit., p. 9 (footnote 29).
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dalaBy) 3 g8ally Adlatial) g ¢ ghwalls 53 ) o) dialad) oo ) GBI Anocs gall A aildl)
G od) atB) asa 3y Laldii o jliicly galaidy) aUAL) Ciy pt g delaiaY) g
Gy Laghg (L gimall G Yo Balall) social market economy " Slaia¥)
:Marek Safjan 2 Jsdy 2o il 03¢

Ay A g Ay A da (8 et 20 gB) 0da (B 0 Jeaa Y LS 1)

AaSaall b - AL o allil) - siudll adalg B o et Ay s

G il 2a e Lgfing g julaa ) 20 8 ol Ly gaty ody gl

652 ol A jlaay ABBal) B o gl cgal ) gl (g2 W) (G gaaall

RS RUKIPEN XTI EUPHT B U VPRI PPN g

Apaatg asaldiall oda Jgaa Gl - Ay ) gial) daSaal) aguai (13Sa g

O ¢ pinal) 138 By . siall Waany ) Llad) ) aladid JYA (e Lgisalian

:Marek Safjan =\l

(1) Marek Safjan, Polish National Report, p. 12. See regarding decisions
establishing positive normative content from the so called programme
norms, for example, regarding the National Health Fund of 7 January
2004K14703,0TK ZU 2004/1A/1; the protection of consumer (bio-
fuels) of 21 April 2004 K33/03, OTK ZU 2004/4A/31, the protection of
tenants judgments of 12 January 2001 P11/98, OTK ZU2000/1/3, and of
19 April 2005, K 4/05,0TK ZU 2005/4A/37; and the social market
economy of 29 January 2007 P5/05,2007/1A/1. See in Marek Safjan,
Polish National Report, op. cit., p. 12 (footnote 37).
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o S dadlaliall apdll g ae) g8 (o A (e £ g sl ) g cas) gAY
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LMD ) g dasaa
L g8 (B A g daSaal) A ) gha 288 cconaliil) fapay (3l Laddg
Goal) alaiiy Jadi pal) g pdil) £ gaat O A gal) (o allaly Tagal) 138 ¢ Gy SIS
S8adl) padiy g AcaiDlia g daliia Jiluw g aladiea) JiS; gad Ao dya Al iy ol
Ay dhaial) (1Y) Balall B il faga () V890 ale aliald) ¢l g SU)
ool i) o aill ¢ 6 gl pdal) Ada (Do) £ LT iy jadl g (3 8a)
oA Gla A Aty | ) 9 SN (5 ) glwal) ¢y gAY day pad) Adlall salall da)
Oma (V) Baloall Lo (il (e V1 Baleall) Aqalad) i g ) B3 8 A
by s g Goda dglaa Jal e ity ¥) il all g §sial) 4l e Y ¢ ghaal)
= 5SN £ el oY 1y (Drdaial) g cdaladl GYAY g calal) Al 5 (A

(1) Marek Safjan, Polish National Report, op. cit., p. 7.
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liia b 398 alaiia) PA G eubpaad) Qi) aie (1 £ 58 5100 e il
e (bl B (L pad (A g Sl &y glaal) daSaall cilay 288 iy allg (5 ghall
A0 Jay) guda iy £ pdiall Al g ) pdige iy Apdina ¥l S (A qudl)

O pgilaians 30 el Al s gl o il g

AualiatiaY A5 pla (S (3 (8l gl AL gal) Galana i i) (i) B

L Aol o Jliely quaaldil) Jagal &y ) giaual) daghl) gf 45 sally (Apiliall) 448 1
ale Aia o Al gl A gll (udaa il (o AT Aall g (D gl ata faad
s el gender equality Creial) G 3 gbasall ¢(g ) ginul) fasall puudy <1 44 A
Jea o1 (o Al 51 glowa Aald) Cingioat 1 Aoyl el aY) J€ MR acy
conlaal) il caSlaally o ) sl ¢y 53LAY pLgBd (g Jglaa Jaa 2myg Meluddll g

- “Every restriction of freedoms or rights shall be proportional to the
nature of the necessity for restriction in each individual case.”

- loannis A. Tassopoulos, New Trends in Greek Contemporary
Constitutional Theory: A Comment on the Interplay Between Reason
and Will, Duke Journal of Comparative and International Law, v. 10,
1999, p. 223-247.

(1) Sanja Bari¢ and Petar Baci¢, Croatian National Report, op. cit., p. 23
ff..

(2) See Council of State judgement no. 2112/1984, ToS 1985, 63 (64). See in
See Julia Iliopoulos- Strangas and Stylianos-loannis G. Koutna, Greek
National Report, p op. cit.. 14.

(3) See Council of State (Full Bench) judgement no. 1933/1998, ToS 1998,
792 (793). After the 2001 amendments the Constitution explicitly allows
the “adoption of positive measures for promoting equality between men
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el (Gabi Jlae gy 1) areios pagos Lilnl) daSaall Ci ga oY) dilgs
2 B ¢ (e Bariana LS GalAEY) (a cid) gh Jadind (e 2y pdS
A pal) o Jagiia) (el ) DBl oald) 118 (unad (Glbai (e oy ) ginad
e Al (¥ ¢ 3alall) Adilly ddhaial) AUl ) gl pa guad (e oAU gl
the principle of sustainable 4a)Xical) dailll jaza ¢ ¥ AT 4ild
aa o) JLEY) G AL gl A gal) (udaa 2] (I3 ) ol g development
ey 8 3R ) dalriall dalil) ga U giad 4y ¢ gamsall dgalatdy) dpaiill
(o aad (A Ay ) gheual) cdlpantl) o ) B LAY paad g Asldieal) Jua¥) clalial

24,1,1 3atall) Lol i) dpadil) o dal pua o S Y00 Y e

(o Lana ileaal) gl B Ay ) gianal) aSlaall 0 ) LAY Jla A

IR A Ll zlal¥) (e dibaall) (g s8a) o) a5 sy Ablaial) Jibewal)
O af ) adly dd cuad AN £V /90 a8y ) Al LA ) 4 ) glaad) AaSaal)
) adl adl dailly cppa paal) anlat i Baal ) glall cpa (Y1) Balall A liia
atboacl (Ca  Biad ) gianal) gslpa oL (LS 5ih Alaina Ay sie L plaoY) (1%
pSa G 3 (985 Blal) gl ol Lgple Ll (198 (Al ) all dudlly
o LA g5l o) Ja gyl paeadli dgle Ay M) Galead) ¢(Blamd) 130 A AaSaal)

and women”, (Art. 116 § 2 Const.). See Julia Iliopoulos- Strangas and
Stylianos-Ioannis G. Koutna, Greek National Report, op. cit., p. 16
(footnote 123).

(1) Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, op. cit., p. 22.
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9 alasYL atal) Lead Ul g e (9 all s Gaagiall (alBdY) anludy zlewd) Jal
Jaaail) g gl ppanil) i o g dail) 138 Al (e LS aB g (Vayall )
Balall (e (%) 388! ASliay (adaty Lasd 144V ale 8 ddall ¢ gicall (3adU)
OSilE O 2 gl caBlaal) il padl Ly asbeatilly dualdld) gl e (YY)
JBadaa 8 daal A al) %Jiyeﬁg&ai s_a) Ji‘aSag (e lall 4 ga
L) (3 ghally Adlaiall Jiluall (B (5 giuall Jghaill ¢pa 8 ALY il g
o] ki 45l Lidal) daSaal) cuid Eua caigl) B LgiBiadla (Ll ¢(iSay
Bodall Jlas g g8 A Goa Lol ¢ gimaidll dagn Y gl ) ) i (0
el saigdl jsiaal) (e (Y1) Balall Of JUial) o Ao clld e Apula)
e a3 L5 ¥) duaddl) 4y o gl Adbs G padd 6 Glaja Jean ¥ sl
Leilalady LMA VAV ale b Ldall daSaal) cuzad aBg "¢ gil1) Laaaay Al
procedure established by law " silall sasay ¢l " sl of ddilud)
right, just "Yale s Baaal (5% O g sl o (Hr Balall adgy 3l
£1aY) S 13 La pads ddabas Lguhi cuate daSaall o)f &3 J2ag.and fair
the principles of natural 4kl Al salsa pa (Budiy £ sall s23a (53
dmaal) o Jie W) b LAY aa Lapa (Laga B gall 138 gam g Djustice

(1) See Ruling n.o 384/05 which summary can be found in Bulletin on
Constitutional Case-Law, Venice Commission, Edition 2005, 2, 269/271,
in See Joaquim de Sousa Ribeiro and Esperanca Mealha, Portuguese
National Report, op. cit., pp. 9-10.

(2) Maneka Gandhi v Union of India AIR 1879 SC 597. See Surya Deva,
Indian National Report, op. cit., p. 4 (footnote 24).
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the due process Ui dadud) gl ja¥) ol (Jagh Jaa 2y ccudad ; dpoppudil)

Oclause

G (V) Balal) (B (Sl Blal) (A Gadly (glaty Lah (s AT Ll (hag

Gl Jad adaay gad o Gad) 13 Laigd Llad) daSaall & jud gaigdl ) gial)
the right to ad doma s giaa B ol Ghaal) Jow B Gadly (Ddaall B
(5 i da ) ot 5y (i (el S 9 ) ailal) (& Gadl g <Dlivelihood
29.the right to unpolluted environment &sla & 4y 3 3allg
the right sl 2 @als (MDto clean drinking water il ¢, olwa

(1) Surya Deva, Indian National Report, op. cit., p. 4.

(2) Parmanand Kataria v Union of India AIR 1989 SC 2039; Paschim
Banga Khet Mazdoor Samity v State of West Bengal (1996) 4 SCC 37.
See in Surya Deva, Indian National Report, op. cit., p. 5 (footnote 28).

(3) See Olga Tellis v Bombay Municipal Corporation AIR 1986 SC 180;
DTC Corporation v DTC Mazdoor Congress AIR 1991 SC 101. In
Idem, p. 5 (footnote 29).

(4) Unni Krishnan v State of AP (1993) 1 SCC 645. In Idem p.5 (footnote
30).

(5) See for example, Indian Council for Enviro Legal Action v Union of
India (1996) 3 SCC 212; M C Mehta v Union of India (1996) 6 SCC
750; Vellore Citizens Welfare Forum v Union of India (1996) 5 SCC
647; Narmada Bachao Andolan v Union of India (2000) 10 SCC 664. In
Idem, p. 5 (footnote 31).

(6) A P Pollution Control Board Il v M V Nayudu (2001) 2 SCC 62. In
Idem, p. 5, (footnote 33).
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2 @y the right to privacy dxasadll & 3allg (to shelter
the Male daslas & (3allg (Dthe right to legal aid i sidl) 3acluall
Al id Ao gital) (3 gdal) e Sl AN 12 5 (Oright to speedy trial
Blaal) e B awgill 1Aa (38a3 8By (Deliand) g cpaagiially daSlaall cpaalil)
ALAY o A0l Asbpnd Lo g1 g5 alpall Be) 58 - (s AT gl O 0 - DA (e
non-justiciable directive 4l salaal) Joud (e La jllicly ualdill

(1) Gauri Shankar v Union of India (1994) 6 SCC 349. In Idem, p. 5
(footnote 32).

(2) See Kharak Singh v State of UP AIR 1963 SC 1295; Govind v State of
MP AIR 1975 SC 1378; R Raj Gopal v State of Tamil Nadu (1994) 6
SCC 632; PUCL v Union of India AIR 1997 SC 568; ‘X’ v Hospital Z
(1998) 8 SCC 296.In Idem, p. 5 (footnote 34).

(3) M H Hoskot v State of Maharashtra AIR 1978 SC 1548; Hussainara
Khatoon v State of Bihar AIR 1979 SC 1369; Khatri v State of Bihar
AIR 1981 SC 928; Suk Das v Union Territory of Arunachal Pradesh
AIR 1986 SC 991. In Idem, p. S (footnote 35).

(4) See Hussainara Khatoon (I) to (VI) v Home Secretary, Bihar (1980) 1
SCC 81; Kadra Pahadiya v State of Bihar AIR 1982 SC 1167; Common
Cause v Union of India (1996) 4 SCC 33 and (1996) 6 SCC 775; Rajdeo
Sharma v State of Bihar (1998) 7 SCC 507 and (1999) 7 SCC 604. In
Idem, p. 5 (footnote 36).

(5) Sunil Batra v Delhi Administration AIR 1978 SC 1675; Prem Shankar v
Delhi

Administration AIR 1980 SC 1535; Munna v State of UP AIR 1982 SC
806; Sheela Barse v Union of India AIR 1986 SC 1773. In Idem, p. 5
(footnote 37).
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Godall LAl aew gl 138 Jal (LS 289 principles of State policy
:*a.lé)ﬂ bl (fb ilia JJ‘ -Surya Deva KL RTEK] S5 el -%ﬂhﬂ‘i\
DAY A8 N Ol 3135 WalS cdaalad) (3 o8ally il o) 315 Lalsd s ALl

i (B Al AL ) sa Ay ) i) daSaal) Cuag LSl gl (g

Jimn Ao el 38at 0By Apailual) Gal) les e Jal (a0  sieaal) Jlas g
Sl (A gl Jalsil) g dpadidl) Ay jad) 8 gadly ddlaial) Jileal) B (Ul
O Mla Alad i jd ) i) ¢ 90 daslaal) e dlud) JUieY) dde aa gl
LS gl Ay ) e ) 3 jalia g J g (B (sadly Adilaial) Jilewall g (Aol
1A Ay giaeal) daSaal) € pud 3 maY) Al ol B9 L) gl JgdSal) 4 2y
(Jeand 0 Adlidal) A gal) cildalis to a9 ol Ji1) i) (e LgiSa gad o (3al)
ol (b (Sl ghot) &y fansl) AaSonall Ui gy 3l 138 dyland ciula) Ay by
e A 08 ) i () Ll B pana (und A gal) cillabis f a5 gl
Gl g cllaladl oda do AL Ul ¢Sl g Al gal) antd) ) cppidal gal) aaf Bage 43 a
cllabis ¢ el ai3ag A2y anth) ) B2 gl (b il geal) bt 0Ly (il
Ledile o ady -Jliall Jumn e Ao JAY) G 53d) 30 39 LSt gl 4y ) g
pei 1) (LSl gl Ay ) ggean () B gl (o (i) gmall 20l (g (gl ) 3
adle aly ol al AN 108 LS ¢y Ha aghal ) o8 U g LA 8 aa jlada)

(1) Surya Deva, Indian National Report, op. cit., p.5.

(2) Decisions 1. US 6/02, 1. US 100/04, II. US 111/08, II. US 8/96. See in See
in Jan Svak and Lucia Berdisova, Slovak National Report, op. cit., pp.
12-13.
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Dagal) 014y aliill Aay jua Adabey aial cillalund) 03a (S5 ol gl fa g (U gild
fasall culs Leil Ao g e Ay ghudl) &l ghatl) 08 JS & e ) 488 (Jlad) dagaday g
Oy (@ gia dlasy (3l Lad progressiveness g odiall ghill ulud)
SAas g LB jad) < gadl) gf <)y gdall) 038 (puSal ¢ Gau Lan (il o g
Al Ciagy Ay ) ginal) aSlaall LAl Lais o g pdin s Aoy il Al gl (B
Lasdie Mgl B (Jliall Juw Ao i) Gaa By dpalaa) (3 g8ad) dlas Jlaa
The Constitutional 4-lig3idll Llall daSaally 4y gial) 3 ilad) cutalas
No ) a2, )2 4 _-Chamber of Venezuela's Supreme Court
Ot e AaSaa G abiad) 18N T Y 00 A jrawcn VA B alad) (1,939
the Inter-American Court on Human (be¥) (§gdal o< )
G o8al (IS e (e AaSaa alsal () 30l s cuile Lasie dlldg cRights
pis U3 ALia] crag A gall odn B B3EL & Mg Al A1) Gadai AN Gldy)
oubas 0 L jalall Gy (3 g8al (S ) (i La AaSaa ) Ry Uil e Y)
40y e Jliall Aaiy) daSaall (& Guiboad) SLaBY e 4 oldy Yo oA

(1) See decision No. II. US 8/96. See in Jan Svak and Lucia Berdisova,
Slovak National Report, op. cit., pp. 12.

(2) See Gustavo Alvarez Arias and others Case. In fact the case could be
identified as “Venezuelan Government vs. Inter-American Court on
Human Rights.” See in http://www.tsj.gov.ve/decisiones/scon/
Diciembre/1939-181208-2008-08-1572.html. See the comments in Allan
R. Brewer-Carias, Reforma Constitucional y Fraude a la Constitucion
(1999- 2009), Academia de Ciencias Politicas y Sociales, caracas 2009,
pp- 253 ff.
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$92 agd e ad (il the First Court on Contentious Administrative
4 ginl) B_yilal) cuagll a8 g ()l g jaall SLABL 5 ) jia Ailiad cililaa 5) Ble) pa
GlatiSly iy (§g-Bat (piS) mal) (i boa A Al g 381 Llal) daSaally
o3a B Auhy g A Lilal) daSaally 4y gial) 3001 )8 (0 el o) (hag (Mgl
b B (el JS o u i AN gl Gea (7)) Balall e (BliGy Al
2 Ll A a1l al 3N aca (Gleaady) (3 g8y ddlaial) Jilucall 8 A gl dlanl)
Culna lgisl g caal) 1 die i 6o al 4ty g A1) Ldad) daSaal) o) a4 gal) cilingd)
AN (b o Anddil) ddalied) AudUag 2 ~cilbalodl 7 pa claie) B _Lasd
La dasaa s (iUl ol 7oy el QLIS £ gl (A Gl (3 s8] A5 5aY)
G paiad ()18 g "Apall) oda b e oA g GladY) (§ gBad (S pa) (e
O 9 Gy (§ giad A paY) ABUTY) (e e il) 8 Ay o 38N da gSal)

(1) Case Apitz Barbera and others (First Court on Contentious
Administrative matters)vs. Venezuela, See www.corteidh.or.cr.

Excepcion Preliminar, Fondo, Reparaciones y Costas, Serie C No 182.

(2) The issue had been affirmed by the Constitutional Chamber in its
known decision No 1.942 of July 15, 2003 in which, when referring to
the International Courts, began stating that in Venezuela, “above the
Supreme Court of Justice and according to article 7 of the
Constitution, there is no jurisdictional body, unless stated otherwise by
the Constitution or the law, and even in this last possible case, any
decision contradicting the Venezuelan constitutional order, lacks of
application in the country.” See Impugnacion de articulos del Cédigo
Penal, Leyes de desacato Case, in Revista de Derecho Publico, No 93-
96, Editorial Juridica Venezolana, Caracas 2003, pp. 136 ff.
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pladl fativea ) (§ g8t (S joa) (i La daSaal AladY) (alaidy)
Al oda £ ol Llalf LgtiaSas
g3 8 Llad) daSaally 45 ) gicaal) 3 pilad) Lgud cuald ¢(5 AT s Al
Gl dald ddiany g cdpbal) Godal) o S5 ) gl (@ pas ity
the political right to (= slifia) A (e A Lial) B aibiadd)
Balall (8 (%4l (3al) 94 5 -participation by means of referendum
Cotaall Gy oiil) i) (8 mdll Loy LBl sy 11988 )i (e (VYY)
ST 1A Jha alls 0 o) cuag Balal) sdgd W8 g Lumdi cpdiiiall (udls gall
Jsteall o) Cidh gall = giaall (g o) £lal) Al g i ) ) 91 B lsa Ao Uy
(i3 gall ) gditi) cpdd) daad JBY) o glua i Ao 2 Cgay Larie Guiiial)
Latal) AaSaally 4 gianal) 3 pi0ad) g, 8 088 (U1 g (i 5 slgd) pellial
Sl Oy e Y b il YV a8 B Al g 5l

(1) This was ratified by the Constitutional Chamber in several decisions:
decision No 2750 of October 21, 2003, Case: Carlos Enrique Herrera
Mendoza, (Interpretacion del articulo 72 de la Constitucion (Exp. 03-
1989) in Revista de Derecho Publico, No. 93-96, Editorial Juridica
Venezolana, Caracas 2003; and decision No 1139 of June 5, 2002, Case:
Sergio Omar Calderon Duque and William Davila Barrios. See in
Revista de Derecho Publico, No 89-92, Editorial Juridica Venezolana,
Caracas 2002, p. 171. The same criterion was followed in decision No
137 of February 13, 2003, Case: Freddy Lepage Scribani et al. (Exp.
03-0287).

(2) See Case: Carlos E. Herrera Mendoza, Interpretacion del articulo 72 de
la Constitucion. See in Revista de Derecho Publico, No. 93-96, Editorial
Juridica Venezolana, Caracas 2003.
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AN (udaall )8 4l - gl G (YY) Balall B raee Ay gy (W paid
(No 030925-465 a&, ) 4] the National Electoral Council bl
slad) of bl ASY ¢ gl CANLAS 48y play Adall [Y 0 0¥ gaacus Yo b jalall
Cdlil) dae (e A Gl LAY pllial Ci gual) CuilS 1) el Ay (jla gddl)
Lash g Lalad) daSaially 45 ) i) B 0] @ piic) 2B g MolalY) Mk ) g gma ()
e Jan a8 duadia B4l LA LS 1) 4] (Jliall) aladl Ciligally (3ay
B Gl (ASA g MAuata B LAy O quag A LB B e Qi gual
1ia A gaa iy gudl) plogl) slidlin) dnphs (Ao g pdia g Ay jhay &y gladl
a  “ratifying” "oluedll) o Gl pUE ) ) plEu)
Oreferendum
S5ial) Aga) ga (B AL 5 AN 4y ) i) daSaal) i ga o il gl (a9
O G A Gl (3981 3 3 jaall g deas Al A jlial) pa e ddiay bl
¥ Ad) JoAl (S cyand S B ) gy g pagaddl 13a B Ay ) glaal) aSlaal) WL
A gl Aaleat) 331 ) Jana Lgial o) Jad o) &gy ginnal) pSlaall 5 gy

(1) See El Nacional, Caracas, 08-28-2004, pp A-1 and A-2. See the
comments in Allan R. Brewer-Carias, “La Sala Constitucional vs. El
derecho ciudadano a la revocatoria de mandatos populares o de como
un referendo revocatorio fue inconstitucionalmente convertido en un
“refrendo ratificatorio,” in Crénica sobre la “in” justicia
constitucional. La Sala Constitucional y el autoritarismo en Venezuela,
Coleccion Instituto de Derecho Publico, Universidad Central de
Venezuela, No. 2, Editorial Juridica Venezolana, Caracas 2007, pp. 350

ff..
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sdgd Jaam Y LaS giantll B qigiSa g La poa BT () (Say asplia Bl
fe Bl il ) Jga gl ol (e ARl A8y jhy ) glanal) ki () aSlaal)
Jorge Carpizo 3w judy ¢l 138 Ay Aplaall) dady ) ginadl) (o puci
243 )

G Apupalil) Aalunl) Ciildh g cuatds Of 4y ) giel) aStaall gag Y

o L2 (S ¥ (s ala gl U e (3145 () aSlaall 02gd g Y o

o gaill (e Japlinat ) aSlanall 02gd (Say cJglliall (B g, gian)

81 gbesmall g cdmy all g cApileady) dal SN Jia cApiama (galopa Ay )

LAl ) A ga g s laial) Alaadl g o 38 el g

52 ¥ 4l ) Sandra Morelli 33ud) jpd colai¥) cid By

el glanl) gl G Vg ¢ a4 98 Lguani guda O &y iead) aSlaall
Abaliad) g £ sciall 5 gaaal) Jlanall 380 Lednay gad oo dBdLe 48, sy gl
A gl e Apiliaad A gadid" Q) il (Y iy 5l g Al

.(v)irresponsible judicial totalitarianism

(1) Jorge Carpizo, El Tribunal Constitucional y sus Limites, Grijesly Ed.,
Lima 2009, pp. 56, 68.

(2) Sandra Morelli La Corte Constitucional: un papel por definir,
Academia Colombiana de Jurisprudencia, 2002; Colombian National
Report IL, op. cit., p. 3.
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R PRINY

a3 | Jullol| (Gt | i Gl

s gaka G ol pilual) Juant B4 giaal) aSlaall g3 o Bady

¢ 3s8al) 0dgd da gal) g A jaial) Alaad) Clawd Jal e Al (59851 Jlaa
Ayl ) ) gimnal) Bl (i (Ll e gl 1k gl 5S35
IR (A Il G e B LAY Sy cGlannd) 100 (B Adgal) S g palilly
B osiell A Jead gl Qo e il o2 Ailall) Al jadl) 4y ) giuall daSanal)
odh 48 (V149 gulgy VY B Lgd asall jua AN CAWACS-Urteil A
dalocall ¢l g8l ald 4y ) gl (sda Ad) jaudl) 4 ) glwal) daSaal) cudl ) (duiadl)
BLAY) day ~daSaall Cuald 8By Aiad) Joal) B algas calead) cldgl B cdilaly)
o Aol i 8l i o ) Al Jaall B Aalewd) il Bl i sl )
asaal) o) (e pf A Ao g Ay i) Adalond) 4880 ga ) zliag ddad) Jsad)
Cra 6B puilaa B ) oy cpouiy Llhia et Aaiill) o gl 2uSUil) 138 A glaa of < yic)
Gang alg ) ghel) (A Ad) Aoy jea B LAY 255 al calkiial) 138 o ABBANE M ghual)
Bady dpadll oda Ay Allaall o oLy o pdd ok ol £ pdiall g al ol kb
Ly peh i LSl g cdadd ) glaual) Jaad al ALal¥) 430 0l Ay ) giasdl) dasaal)
Ggng ) Cyilalont) p 3y L) B Uaate AtBisa s o) Al Sty Ulouais

(1) BVferG, July 12, 1994, BVeffGE 90, 585-603. See in Christian
Behrendt, Le judge constitutionnel, un législateur-cadre positif. Un
analyse comparative en droit francais, belge et allemande, Bruylant,
Bruxelles 2006, pp. 352-356. See in 1. Hartel, German Report, op. cit.,
p. 20.
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A ) AS LB (Jadilly iy g 3l (A5 O ) A B8 g s o Apddiill g
el.g.agda_..\su‘ﬂw‘ Qbﬁ‘ ‘ahﬁ.«ul..lm‘yd\ Q\Jbﬁ\g_'\gﬁgj&)&-dl

.(‘)HL s
dasaall ¢ ) Ly (alaad) 138 A9 Badaa aalidaa 0 g JSdI A ¢ gl

O (ag . Dig sbaadl) o gimndl) (gAY ppead o € A A glusall) 4y gl
4L Rechtsstaat (rule of law) "Osslall aSa™ jase oy (saluall sda
the 4 gydaall lase Jia Baaatia asalia dde biiead fagal) 132 of (3 | (5 guall)
the g ssasll lage Gl  maY) fasal) 138 ey cprinciple of legality
Lliali Gagali b aopdidl) § g ob g sdal) o34 ¢ principle of clarity
comprehensibility of &\ ¥y agill 4y il Jlas ) A8 fasa g Aol
the Adlaill 45538l Llaad) fasas (Vthe principle of legislative acts
38 S ¢ glad sl a3k s cprinciple of effective legal protection
Ay gidl) AaSaal) i€l () yuadil) s3a JMA (e g Allad g daiMla A I8 dilas
Jany o dgle a3 (lal ) Ao Bagaa &y ) giud 3998 £14%30 (e Ay glesalll

Ao gleal) dasaall Lgtiaaa Al Baaad) yutaall 034 ol cilag &8 (e yand)

(1) BVferG, July 12, 1994, BVeffGE 90, 286 (390), in Christian Behrendt,
Le judge
constitutionnel, un législateur-cadre positif. Un analyse comparative en
droit francais, belge et allemande, Bruylant, Bruxelles 2006, p. 354.

(2) Konrad Lachmayer, Austrian National Report, op. cit., p. 8.

(3) ViSlg 12.420/1990. See in Konrad Lachmayer, Austrian National
Report, op. cit., p. 8 (footnote 24).
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Gladl) (any B lualll 8 4y ) giwal) AaSaal) cund colad¥) ild g
=& < cconstitutional framework 22> g giwd ) glid) aa )
il B Aa) pua Lggle (aly al cllawe il puag gl 4o ) Clal !
daSaal) Coaldl (dwi ) Aoy i plSa) A8 dadiadd) dlaad dpandilly Jlad) ga Las
il Lol 1) A gal) Cailds g daduadd La jla 1]l 45 gluwadl) 4y gil)
il g iy gl g cAoa gSat) Ayl g dmy pil) Adda gl) A JANT) ay Lay dipra
O Sl 03 A Lgiiida Al e gBl) daSanal) ciliid) A8 g Lg)d Al gal) algag
é#gi@ﬁ@t Ol (el Jia e I pa ) steaall RN (e gualll
cefficiency 55U 5 crationality 4! sirall (saliae daduadl) i) ja) JS o
the principle of 3,18Y) lais 7 At s Uyl WAy Jegality 4 g pduall g
«s ) 4ali (g . the hierarchical structure of the administration
algall (s (5 g Auadiadl) Cilpl Y auadd o A gall jgag Y ao ghll adgd g
Al s Ao A gal) alga i il g e (e AdalSy Ylaa Gl g B3 ikl
dalald) cilabiiall of cilingd) Ao Alad 405 ) il 3 5a g JiSS o A gal) Jo
CYLaall A gall Cudda ¢ pdl g Aaduadll 1y 4 gall cilabiu algas ALY i Al
oda Jadtig ((@bY) o Lhadiad jean Y il A gal) Ciilda of Ay a sad)
i) & gl g ¢ LAl UM g ddiiall ¢ gidd) g cdaa JA) ¢ gidd) claall
cogiandll 3 agh A0 Ay sl 0dgy cuald a8 4y ) glaual) daSaal) o) S8l (Sang
LU gl el g8 o agdll 13 g

(1) See “Austro Control” decision V{Slg 14.473/1996, “Bundeswert-
papieraufsicht” (Federal Bond Authority) decision V{Slg 16.400/2001,
“E-Control” decision V{Slg 16.995/2003, “Zivildienst- GmbH”
(Compulsory community service Ltd) decision V{Slg 17.341/2004. See
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b duadiadl) Ll o g b caal gl 3 gl Ulal (glaty Lagd g
iy e Y cildalod) (s Juadll) g dpmdid) Balacad) (5ala (s (AU gl A gl Gudana
Llalal) st o lay) sl clala

aiai Ay ) gial) Acasaal) o () B (LSl gl Ay ) gganny (a0 Lasd g
O el 35 a9 s Al B ) gl 3 jacall paacdll) Sl (b (Al (alatily
a8 ¢ gimal) (o guanil LBl | ppuncdll Lagia JS 50 A gal) il (e (it
Giaa a8y gidl) JlaS) g Joand Wil ra S daga ) ) B8 daSaall 028 & jdual
plaiil) ) (203 Ay ) sgand) i) Adabea g S oy (3lay Lagd (JUal) Jap (Ao ()a
aglion (S o) LS gl 4 ) ggan (A sl Ll palll 88 4 gall alal)
L Wneida 138 g0 Jidig A gl (i g (LS cda gSall gt Sl ) JSd)
iy S s ane Xy (B ydilia B gaas B Al A Ay gldl) daSaal) CLilS ()3SA g
Aigl) op LagSal) ulils 1) e Adf ayslip ¢ gheal) ppadi DA (e 4y gganl
LSl gl 4y ggad (i (5 gimndll 38 5al) (LB (/) ¢ A Balall) Ao bty
LA gSall (g glanl) S sall Aga) 54 (A Lalbia ARl (B iy

s RS 1) La o RSl e Ao g shall £330 Jae Allesal) cils B
2Ll da gSal) pliac| Cpmaly (5 s al 1) Ale aly ol B (gl alaly 4 ) ggand)

Konrad Lachmayer, Austrian National Report, op. cit., p. 11 (footnote
31).

(1) See Council of State (Full Bench) judgement no. 1934/1998, ToS 1998,
598 (602-603) (concerning enforcement of no-parking zones). See in See
Julia Iliopoulos-Strangas and Stylianos- Ioannis G. Koutna, Greek
National Report, op. cit., p. 16 (footnote 125).

(2) See decision No. I. US 39/93. See in Jan Svak and Lucia Berdisova,
Slovak National Report, op. cit., p. 4.
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O s5 Al Jal (e Ay i) AcaSaall cdlizal aB g ol ) ed) iy ) B o
oy """ LS gl Ay pgean g (b (Al Aald) k) (B A0
118 J gy ol 3N Ale 2y Vg cp ) o) ) ) 80 pea Jualail) Jakd A ) ggan)
il A gluaadl) Ay giel) AaSaal) (ra pabad) i 8l 1Agd (s aBg (Drrey iy
Qi) S e @58 LY (LS gl 4 pgan (A (g sil) ol o daad) daly

gié‘)\f.\.w.\.“ ‘zm‘gjzeh)\fwﬁ‘wuﬁdﬂ‘ JJJJ\ 'Gu)l.«u ca_“‘g.g.a#\
LOLSE gl 4y ) pgan

Lild s Galatial) Alloca (B (LBaY (5 ) giaal) Jgadl) 1ia asis ad
O () DB dldd aa g dagSall datay ¢ gl GAS 3 Galuaidd) sa g ¢ lual)
Oty (alatidY) Ay gl Qi) e (A gl giwal) (e () ¢ 1) Balall
o3 4y giadl) AaSacall ¢y 288 (MMLal) (iU o) ASLEM (e Cilagall J30
O i) G Jea e Al (ud Ay MMLdad) CliL o) S LGN ) B LAY
SOty (il gl LG (e 0 el (haad) 318 Aga) ga (b Aualiatial A jlas
L mdilaa ) (8 Ay glacall) 45 ) giaal) AaSaal) 45 jaual A1) ) 311 138 e ) a8
dp (S () dagSall g2 Bll) (el o) JSAN Uil g Slpand®" - jaailly Lgualuaid
SO gl a0 8 Ga gal e e JAa) (g0 g ¢y

(1) Idem
(2) Idem

(3) See decision No. PL. US 32/95. See in Jan Svak and Lucia Berdisova,
Slovak National Report, p. op. cit., 5.

(4) Idem.
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ALl j)aay Ll o) el Llal) AaSaal) LG G 1aS g
Cillalu g (e gas (il ga b e £UL reference judgments "4 s
Blmd) 138 by Aaga Ay gt 201 8 i) g ity AaSaal) o2h cuald (Al gl
Gl Goa (Patriation Reference dxad ) dvald dbany 3 L3Y) (<ay
Ol G gial) Jaaad Adabiw Salaindy (VA Alatal) dpalut) 1) g8l dasaall
Uyl e il ) (lal ) L iy (S 30 Adalul) o g -8aakall ASlaal)
QA g Agaish) ApalBy) g Al jadl) Ay i) clingd) ) Lgada g -Adild) JBEaY)
Luadl) oda (B AeSaddl cilalal éua (DQuebec Secession Reference 4xaé
Of () BULEY) Jaady, aisl Aa) (e Quebec arEY Jaiaall GlawiY)
Lagsall Qb o pliy cpiuiall) opila (B Jualll Ciaal 18 4,0t Llad) daSaal)
OSLAY Jileima (pamny Adla) Logd gt Ay 538 cilabuay atialli ) Al 2l
B ndilea ARy play _ctlay Hail) Ay ) glawd 5 AN S5 A A Ly -queestions of law
(lad) dagaall )
O Al Cun 28 4uisl) Ldal) daSaall G Badly ¢l yiniall) A g
ol 3yl aall 3yaat o g a2 A Ay giil) a) gAY
il H&l) At LaS o ¢y (Al Aladiaall Ay giaal) cila ) g2ty g ) giel)
allaba Ao Jaand i) Al 2l A gSal) A glaa e Jaall 3 jilall 4 giual)

(1) [1981] 1 S.C.R. 753; Kent Roach, Canadian National Report, op.
cit., p. 9.

(2) [1998] 2 S.C.R. 217; Kent Roach, Canadian National Report, op.
cit., p. 9.

(3) Kent Roach, Canadian National Report, op. cit., p. 9.
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gl e el alaly) ) Al gl (LguBd) ga ¢y 59 ApanlBy) dmy pdiil) cillingd)
JAS e ol g alBY) 138 Bl (el Quebec ) (2 duay Hdal)

P simal) e Shaad culia) a8 Lilad) daSaal) o J il oSay cdigh) g
.Constitutional Amendments 43 il 223l 4_Blaial) Jilual)
pad al ) ghal) Jpaaty Allatiall  gical) cpa (WIA) Balal) o) a8y 4] D Juuadli g
AoaSanall Cualding a8 ¢ giaal) Jai A Glal ) dalu e 4o gida ga 358 (o
S 3 el 138 (Kesvananda Bharti v State of Kerala b ué
AL o lal all ga W AS) 28N 138 (sa5a 9 Jatmill 138 £ ) B oLl ) Al
basic Jgimall " abad) Gl i giaall "dulad) meadlali" e Shaas
cle) (WM gy Vfeatures or basic structure of the Constitution
Jasal Lglndst gl - Kesvananda Bharti dxad 8 4aigh) Llal) dasaal)
AN o - gl Ml Bl g gl ) Gl
A N Al o) i Lag ) ) gicaall Aol el aaf JiS "ALAGY
s sLall) 1A ads aBy | o) shud Jaand Cun sy a Laalagiad (Say Y Ailall)
o AaSaa 5 81" ) dgaigd) Lalad) daSaall Jgay sLall) 138 o) Jgill ) clst)
LAk e i

(1) Surya Deva, Indian National Report, op. cit., pp.5-6.
(2)Waman Rao v Union of India AIR 1981 SC 271; S P Sampath Kumar v
Union of India AIR 1987 SC 386; L. Chandra Kumar v Union of India

AIR 1997 SC 1125. See in Sury a Deva, Indian National Report, op. cit.,
p. 6 (footnote 41).

(3) Surya Deva, Indian National Report, op. cit., p. 6.
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el ] Gl
S Oumatdeld s g | g it Vo it | Sty

Al e g pdia a0 A il Amla) () 9Bl b pilaal) LS 1)
dasan 3529 (b Jhaly LAJA (rana () dpea3all Jgdad) 2af @l o gilBY)
damy pai e Daald) A3 gal) cillalas JS o GlId ¢ puibal) 0dgd (e Jard 4y ) gl
$hglaan bl o3a 390 gt Adbpny ) giwall pulads dyiliad g 53,405
dany pidl) cllaled) e ey o ) geats ¥ 4SS SUAS U3 S 1A (gl
AalAe @l ) B jaaal f st Aaludl §gan Y Lyl U3 g ) glaal) CANAS () 43l
Ot A i La Lallas | (631 g g Adaluct) o2a 39 gt g ) ) gl
aie ke of sLal] (e LgiSal cildalny 4y ) il] aSlaall aialiy  cilabiatiil
ol gace fapal Uy S5 ¢ ) ghanall Al ilay Jd5 (o ey La 4y g
Lladad) o (Laily oy ) gial) aSlaall cuilS (ddal jiagall Jgad) g
ddalial) A 4y fil) aSlaall o alabag ¢y gl aSat g dg Al A ) dpenn gall
SOSLE asa o aild aUAS o] JB8 A - ) glall aSlaal) o £ gad Gl ¢ gluall
pSlaall oda £ gl iy o ¥ g (Lilkha Vet Ay Laluia Ualiad Uia il 22y

(=2l adhy o) ) gaiall e (e A ) D aa g (DANA G ) giuall

(1) Nestor Pedro Sagues, La interpretacion judicial de la Constitucion,
LexisNexis, Buenos Aires 2006, p 32; In article 204 of the Portuguese
Constitution it is expressly set forth that “in matters brought before
them for decision, the courts shall not apply any rules that contravene
the provisions of this Constitution or the principles contained there.”
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Al jia) g Adpdatl goaa Ad 09 A cuBgl) B ) giaal) gl o 5 gl
i (any quila (e giadll gl £ 98 ) guat (Saall (e ddagall S (g
Cra g 138 Gugan jgual Sar ¥ OS5 ~cbal padl Jia - gAY A gal) s ’sa g
Al - i) 1A Al Sl Gy sl Gula s M) g giwal) aldl)
O o RN el 3 Ao Ay ghal) aSlaall JAS) - ) gl (5 i) ualdl)
Ay Al g A gas LASY) BINY) ) sieall A s (e J A 38 aSlacall 538
Aaadl Al Gl ) J 8 ¢Sy llid g Ay ghabead) 40 gadid) dpalpant) dalasl)
U Gilad (0195 O g ¥ ~dpaalpeal) Adalead) 31 )Y puady ol oy (A -4y ) giaan)
oo Sudl) Ay (udail] g £330 318) 5 a1 30
I3 Ca gl (e ) B Jadlly Guaa W 4] Ll Jhadll o Badly g
L giadl) 5ilad) coald dua ¥ v v v ale A Mg A diaa Le (Jlial) i o
Cra Al Cuid Ladie @l g clgd A giall cllalid) ¢ 1amy Jaadly Lilad) dasaal) b

Gy Lad a8d (DA ) gl 1 & ) gl @yl Culaia ) ) R0)

(1) Allan R. Brewer-Carias, “Quis Custodiet Ipsos Custodes: De la

interpretacion constitucional a la inconstitucionalidad de 1la
interpretacion,” in VIII Congreso Nacional de derecho Constitucional,
Peri, Fondo Editorial 2005, Colegio de Abogados de Arequipa,
Arequipa, September 2005, pp 463-489; and in Revista de Derecho
Publico, No 105, Editorial Juridica Venezolana, Caracas 2006, pp 7-27.
See also, Allan R. Brewer-Carias, Cronica sobre la “In” Justicia
Constitucional. La Sala Constitucional y el autoritarismo en Venezuela,
Editorial Juridica Venezolana, Caracas 2007; and Reforma
Constitucional y Fraude a la Constitucion, Academia de

Ciencias Politicas y Sociales, Caracas 2009.
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P (e e gudn gall Jiluall (any B Uyl (1 g Ailiall) 448 )1 3 Lgilaley
slina) Jal (e LLadl) fa i) B 4 ) giaall (o guadil) (any Joand gl s
%JJM&‘SJ&‘AJ\Q.A@.\Ecﬁﬁd\éj.@ﬂ‘ﬂjﬁ‘é&é&ﬁ@gﬂd\
Cra AcaSaal) 451801 La DA e gl ¢ gandaa 4y gy Sy g3 A Llal) daSaally
ﬁj.&ﬂb&?é&‘&ﬁ@@&ﬁjﬂ)ﬂééﬂmmm La g e
Ui B lguab; a8 cadd) LS Joda Ao @l jprdil) g cdlaadl) s2a & ghil
i L

o A giaall Ol s ¢ Y Cuaadiad Al Ci g aal e oS B
Wb gy, gimutl] 3 jaall paaiitl) qullal 4 giaal) AaSaall ) o gl 48y jha Cfaadia
G B ol ¢ gidl) (@ gual amy ey (g ) gl aalll) o g8y (Al gl) 03¢
O oA A gl gimdll o guad a4 ) g i (paa £1 34 (8 Juadl
P Gusiml) (Bl Juady G By ARy phay (Sl g Ay ) ghel) A8 1) Jileag
-el.ﬂl$gala.«d‘dﬂa'0.a-;u3£$ﬂl.h.\.u5&!@@!@}1)&%#
A5l aSall ailed fraw i Cig

A8, jhay Ay i) yuilaal) aal () ganae Jadal ally Lasdie iy o) gl J gl o Bady (1)
solina (@ il Lgale i
- Nestor Pedro Sagues, La interpretacion judicial de la Constitucion,
LexisNexis, Buenos Aires 2006, pp 56-59, 80-81, 165 ff.
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4 ) gimal) 3 i0ad) Lgad cuaf AN LLASN (e dae ) B LAY Cueali Ad g
LS ) AU 4 glales g A gadd asall gal) 138 Al g 381 Lidad) AaSaally
dAdLl) LLaall) ) B Lay) oSy Alilud) ailall e ALyl

ool JSAL Apaliall) fsalaal) o g3 AN ) gieall e () Balall il ) 8 1Y gl -
Bl ahal) da) pa cJadid Al - Jpanill ALY 48 (s aleall A g -4 gSall
the democratic, elective and alternate 4agSall Aglailly A5
ayg VAT ale Mia ddgal) jgin B coa ol il galeadl A 9 ccharacter
-the principle of “alternation” haludl Jglai g cilagSall 4k fas dald
Alall (91) ady L) B 8 Llad) Jaad) daSaa 8 Alaiiy) B ilal) 4ad) <o U Las
Guila e ABlaia § ) gaamy craiall Jicdit iay A DY 00 Y e VA B
Al) B o X) fasal) g8 g <MY Al aal) g et 0 saily | giST £) g ((ilida aldld]
Coay a9 Ablud) A ailal) slB) 8 42 ) dga) gal 4y )9 Ailas o Loy
a8 o cuald Lidad) daSaally 4 ) ghal) 3_dlall o) 1 ¢ abead) inally fasal) 13
alternate government "5 siiall dagSall' cpg oY 04l pd ¥ B jalal)
) paldi dasaal) Jaa gai e elective government "aAdial) cdagSal) g
u».wu daSaal) AL @ﬁ\ U_Mﬁ Lad g g LA aal) il u.mﬂ u4§hAu.uA
(Al g LAY A gal) AISaY) ! Jakh ey Aaloct) Jglad of ClagSal) s

(1) Allan R. Brewer-Carias, “El Juez Constitucional vs. La alternabilidad
republicana (La reeleccion continua e indefinida), in Revista de
Derecho Publico, No. 117, (enero-marzo 209), Caracas 2009, pp. 205-
211.
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the periodical possibility to choose government "<l gl 4 gSal)
Joaati o (uad (Ll 1ia A9l (e oS 389 officials or representatives
£ ks zlaudl Uiayl ¢Sl g o gSall 1 ghaili" aullal) fasa day s e il
Coam " g Jpai" e Chgatll Jal cra Yo 08 il pd Ve b cplidin
Coal B g QALY A8y jhay JiES ) ualiall Aails B ) guay GALY) Bale ) Ailsaly

Jovdale b oal ol sl A Q) o 488) gal)

Bl Al () £ g pdiall o Jpaail) day 4 ) B LAY jaad

D85 Taga JUT dady gad e ey ¢ gl Jhand a3 cldal) dasSaally 4y ) giaadl
Ll B 5 ol ey B ol Tasal) ga g Aalid) Jghai i A gSal)

5 Al s el il Al (1499) ) gid G (1Y) Balally (alaiy Lagh L0 -

(o M) palll gh g M e LagSa B el Apaibiead) e laad) Jy gt

Bl 1ia s By Digalaad) i a3 aladl J gaill gilad) aUail) oAy pha Ak jhy

(1) Id.

(2) As was established in article 230 of the Organic Law of Suffrage and
Political Participation of 1998. See Allan R. Brewer-Carias,
“Consideraciones sobre el financiamiento de los partidos politicos en
Venezuela,” in Financiamiento y democratizacion interna de partidos
politicos. Memoria del IV Curso Anual Interamericano de Elecciones,
San Jose, Costa Rica, 1991, pp. 121 to 139; and “Regulacion juridica de
los partidos politicos en Venezuela” in Estudios sobre el Estado
Constitucional (2005-2006), Cuadernos de la Catedra Fundacional
Allan R. Brewer Carias de Derecho Publico, Universidad Catolica del
Tachira, No 9, Editorial Juridica Venezolana. Caracas, 2007, pp. 655-
686.
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Jiluaal) (o 12000 g Apmalipend) ) a3 alad) ( galilly (daty Lash oy ) (g gl
1A LS adg YooV ale B cadd) ddab )y A () g siuall Z3aY) B da g hall
LaSa Cpaaii Guay 3 ) gSdall (V) Balall Jotaiy ) 38 cpandally (5 giasadl] 2 3bal)
A gall o< 1 e Ao paly 7 siall Joamil) (1S g ¢ Al aSall Lalai Uilia
ab o) gl Z3aY) 138 Ol (e Al N o g AR AadaY) Syl o 5l
B ) (DY oY rann ¥ B gl M) el pliELLY) D )
a0 Ao gl Jaanty de g pdia o B geay cuald Lilal) daSaally 4y ) gial)
Jeaail) 11 gt Lalg g, gSiall pUidiuY) b Lgie jmumall dpmdd) 321 Y1 (2Bl
e il iy (g ) giwal) pBal) b cdasaal) caila (e £ g pdiall (g gl
O Apabpad) clelaad) ¢pa AdliA]) JICED Ada)al) CilBaill 3 ) ga agal AgilSa)
Alaall dulall) Jalpall saa) W jliiely Aglaai) cbleall Jadal aiay ¥ laad) 138
cald 08 Ay g AN Latad) AcaSacally 4 ) g} 5,000 of cdlId oina g, MAgAAIIY)

(1) Proyecto de Exposicion de Motivos para la Reforma Constitucional,
Presidencia de la Republica, Proyecto Reforma Constitucional.
Propuesta del presidente Hugo Chavez Agosto 2007; Proyecto de
Reforma Constitucional. Prepared by the President of the Bolivarian
Republic of Venezuela, Hugo Chavez Frias, Editorial Atenea, Caracas
August 2007, p. 19. See Allan R. Brewer-Carias, “La proyectada
reforma constitucional de 2007, rechazada por el poder constituyente
originario,” in Anuario de Derecho Publico 2007, Universidad
Monteavila, Caracas 2008.

(2) Allan R. Brewer-Carias, “La proyectada reforma constitucional de
2007, rechazada por el poder constituyente originario,” in Anuario de

Derecho Publico 2007, Universidad Monteavila, Caracas 2008.
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Sudad calial g i) 31 ) Jaa Lgsal ) clal 5 cdpmndil) Aabid) Glaisly (Al
@l o gkl caaall paedil) 2 Lgihalas 5 pdlaa A (e ¢ gl aill o
E5a G LS g ) Al s 1) (g Sl Z3laY) A S e GlS A el
asSall Jo gatl) Aal) (Lidal) daSaally 45 ) giaal) 300 quila (e Al ¢ ppeadl)
el i daSaal) O (o Apaibpand) cilaliial) § ol Jad Aplasiy) Adadid
oSidl) B 3 pualal) ral) (Lelal ccillay

4ol g 80 Ldad) daSaally 43 ) gieaal) 3 0l aSa ) B LYY (S <)l g -
Aduay casal) 1Aa dpaa) gl gial] e (Y0 1) Balall SLasd Cpadat M)
4y gaall oyl g8l o 488 gally Adlatia 43 o) 4y ) giced Baeld Jao 4d) b dald
D5l G (Y0 ¥) Balall O () B LAY Jaady Organic Laws (Awud)
aai Jaaad Jal cpa-a sk Balal) 03¢l g9 4, guant) (il 8N AdLAal) Ja) pal) daa
Laaal) plias| @l gual (e (Oailil) Ade ) dald 42 80 g3 -4 puaal) ¢yl gB1)
YR A bl La ) B 8 _cuiad Llad) daSaally 4 ) gieal) 3 pilal) o)) a Aaidagl)
S AdBlia pad 4 g s ol dnaldl) At ¥ oda Jha of DY v g s
4 sl 3000 O pladl) 138 aa g A jladl 4y paad) 0l 58l Ao cdaas
488 gall da P e ) Ao £ gsdia i Jodad JLAaly Cuald 2B Lilat) daSaally
Ay paand) ey ) e

(1) Vestalia Araujo Case, Interpretation of article 203 of the Constitution.
See in  http://www.tsj.gov.ve/decisiones/scon/Enero/34-260104-03-
2109%20.htm, Daniela Urosa Maggi, Venezuelan Nacional Report, op.
cit., p. 14.
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A G e 28 4y ) geaal) cdanil) o Badly ¢ G La ) ABLDYL g
Balely dilaial) Jilucal) 8 Lasus <5 )AY) J9adl (e 32 (B 4piladl) alsaY)
1S U AN Jiluall A g cpresidential re-elections dxwbi )l CilALY)
aladl jdaall iy A0S LSy ol J 99 (B g gieedl) il b cile L) (g
cagad 813y JBal) 13 S (glall) pary Ay GAIY) Bale) o (gl
i Ao (Jall sa LaS immutables Jpaaill ALB & La jlicl Lgad) a5
Manuel lacd) (s ) A glaca <o UT A3 gal) oda (8l g0 B (JUial)
GLAIY Bale) Ao g hall (g giaal) Al ki (Yoo 8 ale B Zelaya
Al 3 ghal) B Ahaial) 5 ) s Asalaad) e ) 0dF (e Baal

B ogua A gl (i AT Bale ) ey dgldia () s (i Al

Bl AR 4l g ) s S gid (e (YY) Balall (B L) (u Sa By 800
oall) puad 288 (3 pala B ) gady Ay pgadl) ) AT agand o (g phall
48y jloy (L) daSaall by (10 reformed Jpill JBad) 13gd Gadaiall g giaal)
s A an amparo action "dxad 5 e b lglad sl G il S
the Supreme Electoral As¥) AR5 (ulaall ) 8 dga ga b cad) A
= O gaad) (il geall 38 o lo B gleal) Tapa (Gopalal (28 4 631 <Council

(1) Allan R. Brewer-Carias, “Reforma constitucional, asamblea nacional
constituyente y control judicial contencioso administrativo: El caso de
Honduras (2009) y el precedente venezolano (1999)”, in Revista
Aragonesa de Administraciéon Publica, No.34, (junio 2009), Gobierno
de Aragon, Zaragoza 2009, pp. 481-529.
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(2 U Ada Gama i e gl Lo g haa aaa 135 (0S5 alg ALY Allaial) Jilucal)
udaal) (alatid) anal (b My ) 48N s 288 (Jla o) Ao g Auadl) oda
o Ayl cudld Ldal) Aasaall () o Adlcal) 03 B Juadlly oY) Ay
(isaSH V4 B jalall (0 £) Al ) Al B (s all ol B Lglad sl daggda
MGl AL e il e (Y £V Balal) ) Nlelq Yy 8
ATy gimall £ g pdia e Shaad ey ) A 138 Jia o) &Y inapplicable

DGR sale) o Gagoiall Bl ) siuall ga gal ¢ i

(1) Sergio J. Cuarezma Teran and Francisco Enriquez Cabistan, Nicaragua
National Report, op. cit., p. 43.
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el Jucald
ot | ittt i | R 190 (& s Gt | oSALY 59

AB gial) g 4y ) simdll 20 81 LS ale o (198 O £ sdeal) oy
Bl (b (agaid) (ro ) Ale iy g (gl ) deny Y o g A
e ciagian O Al cuan g Lgda dlinl) Gald JSdin g Ly ydudll (o guanil)
dhayy QU3 e g sdl) (e Gl A (88 Vg (O ol el Ca Cypilal gl
g (LS Lalal) dg Lala g g peiil) £ gula gl 1S s £ piicall (1955 O g duald
b o Jual) & e dole g daa o el JS (B Guaadial) 5 Laiay ol
ity 5 oy JLiad) luadadly oy Lagh ) Jaa ¢ sl plsaly cpplliall
ApanBlinl) 3 a8 3o e £ pdeal) o g Las D ) La i gl U pla
G5 O (Ao Jandl g (AllIAAl Jgal) lay il o £ pdial) g3 ray Mgyl
Fiay La sh g cbgis LBy ST GuSall o g cctlag 5l o3 o U1 g5 JiS] Az 55
SOalladl 93 cilag 355 (o B an Lol g cctlag HE00) 03 pand )
B _ualaall Joadl (o SN (A Ay pil) cilalodl! dbaad) A jlaal) O 2
Gy L - g A Lgudany qundiSy 38 A1) -Add) clbllatal) Al ) S5

1A B gall o lia JUa o F-Fyopihlu tm pan B G gl deliva (Jlad) 2o 3t (V)
http://www.shorouknews.com/columns/view.aspx?cdate=26082016&i
d=02b0ff3b-1abf-4b6c-95dc-6691199e4c85
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Aol Aalunt] g 4y giadl) aSlaall (g A8} ) ZBLQYL ol (e
o ool A8 aSlaal) o2l o gadi JASY) g A LAY ) gadl o) Baadly ¢ giall
La el Cpund ¢ gad) 138 4 ) ghaial) aSlacal) (i jlal y Acaill) Cilay i) dgal ga
9 Vs La ey LSy (LaslEs “Negative” Legislator "bulu' o s
agiiala g B Ay il Clingd) Basluca gl JlaSY ddaan A gal) B diliad i
A jlall 4 gilal) 3o gil) A Aliaial) Ay )

DB dadlal) cilay Haal) dga) ga (B Ay ) giead) aSlaall jgal) 138 ) gkl 28 g
Baadiall i gll B Aulall) A8 1 o 5 pall ol AU asal) o ggdal) o )
DFll A8 & e ) 1) Cilag HEa) Gl e P LEAYL aSlaall ey A<y 1Y)
G Alabl) 448 1 5 S yal) AUATH o ¢ gaadaill At gly LAY 138 adiad ) 13l
Fia slad) Al A2l 3 cuada @A) - 1oAY AN 8 allad) 8 dldal glai adi)
A ginanal) aSlaall Aadlll) ey plll Cma Lgall 3) g A i) i iy piil) 028
aSlaal) CudilS (ilay yail) 4y ) giond o dpiliadl) 418 1 paal Jadl) S 88
aSlaal) CudlS ¢ pa) il (88 La A8y jhay £ pdial) dobun (Liaild ¢dyy gil)
ol (A g puil) (Gl pae o 85 gf pLAlLy (B2 gana ARy phay ¢ g8 4y glaal
A ga Aby yhay ¢a g5 aSLaal) o2 CuilS (ABaY dda ja g, giwall Lgidlliia
sldae) aa ¢ ginntl) pn Gl gl Gy gad o lag pdiill g ¢ glaal) ity
(P Al JUEEY) (e (S £ Al A £ pdeall Badije pulaa i Cilgua g

Jegislative omissions
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JA 118 LS 13) Lal Lt iy g Agl) SN Sy dumy pdtil) Adill g9 £ yeiall
JUESY) Agle (3t La i g i) Gy (Blacty ol (BRI g &y jlal) clag il (3lacy
Oy (e i) CpSlucall g Ci puantl) DS G cdlld | aadl) gl (3lnal) g2y pl)
el allad) B duladl) 446 1

Al (3 laty Lagd LlAN o (g ) glaal) aSlaall J 5 oall (3l Lashg
4 ) giwal) aSlacal) JaLES 45906 <) jlsa Jadad A e gall 138 Al 43 (iSay caildl)
lay &l paeadli VA (e 8N Jlas) (B Ay i) aSlaall g3 1(glad) 130 B
JlaS) (2 Ay ) gladl) aSlaall g3 ¢(J oY) Enall) ) ginutl) aa (aldaly | ey
LAY g i) ) ABLGY) A (e gl LBiga Lo pdia o jllie by Ay i) (il gl
DY) (B Ay gl aSlacall JRAS ¢ (AL Eraall) 4y ppeadil) ci ) Al DA
(GG Gaaall) adlll) &y pdall daia 3N
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el ol | il 9| JUOS| (s uimnid| @Sl 590

» gt ek (i e il s’

A glaal) pay sliadl) 3y b 4y giwal) aSlaal) g2 O Joi) (Say
8 gl ad A8 _aage dylay A aSlaall 03 Bl e oA g Ll Lo i L liiely
La_liely Jagd Lt caSlacall 0dgd A siall jgal) ) jJailly eldg (3 a3 ghal) 2
o5l paadl G Llal) Aalud) dalia W el Uiyl 819 ¢ gheal) gand du s
o 0388 9 ()il gall g Cpara gand) (il gall g aSlaall da e < ) % DA (1
O e WgiSa gad o 3 Al agiall B Ay jxia B ) guay 4y ) gleal) aSlaall cillale
pis o) LAY Jadd (pud cctlay pliil) g ) ginudl) ekl B dolang) JAST 1399 (23S
sLy o ddablaall Ui (1S ¢ ) gieaal] Adlliia ¢ 55 Lasie ilag puiil) (Gopudad
coidl) g Gy | pnendll U pacadli LEIDA (e cilag il
Ladic AiCaal) 3 gl S Jh (1) 4 ) ghl) aSlaal) galed) olaiy) ada 2B
Fl) aa 3 Gl Badatia Gl paeiil Slaiae A8 N allAd) an pdll ¢ ey
W el i) (DA (e o pdiil) LBy oo AdiBlaall - ) ghaal) CilLAy Lguiany g
O (e (A @ il g latiad o) a9 ¢ giandl] poa (ildly g oA | jaudll
an JSdy ) olad¥) 138 o) JoBl) OSang gl Ay ) i pae (DS ) (g5

(1) F. Fernandez Segado, Spanish National Report, op. cit., pp. 8 ff.
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tsalpall daf (Addall A clasall 138 dayg ¢y al) (gl 8 dBaal) dalad) (gLl
)1a Brandeis (2! fla a5 481 4. 1Y) Lial) daSaall e b 4,180
s gy asall
il pitl) aa) Ay giad e Ulacs daSaal) Ao 7l Lanic
18 Ay ) it Gl (g o LS La 1AL (i 1) (0 B il
(Rl Y gl cagiin daSaal) 02 () (5 S (salnal) (e Al (a il
Ol Gy g pl) 13gd Al ghna B ) gaciy (S paal 23 g3 (LS 13) Laa
LG ) gl ase Dl ol pudil) 130 DA (e
o IS b BLall ~Apiliail) A8 0 Ay iall ol o el gl (e g
the principle of conservation or "gi &l Ao ALl el quaicd
)18 &9< Leaie preservation of legislation (norm-preservation)
118 (o ey g il O Al k) jRaga ddia Al b 0 Vaba g )
Jas ¥ Ao Adalaal) jasal) 138 A gaf B9 (VA ) giaal) A3y B fasa e Al

123 giaa) aSlaal iy ¢ha Jarll (i lana (5 ) <Ay )

(1) Ashwander v. TVA, 297 U.S. 288, 346-48 (1936). The principle was first
formulated in Crowell v. Benson, 285 U.S. 22, 62 (1932). See “Notes.
Supreme Court Interpretation of Statutes to avoid constitutional
decision,” Columbia Law Review, Vol. 53, No. 5, New York, May 1953,
pp- 633-651.

il ) Alan (1) slgda Baaatia palic Cpauatii Ay ) glaall Ay 81 o ) 3 LEY) jaa (V)

Al A () Al g £ pdial) il g dglan Uyl lliS g (Uian lld ¢ 68y La iy 4 L)
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ey O o g sl g g ) 38 (g ey gl ALy B A adin Y
IS ey ) 8
o G ) ety L1 il (0 PR (10 g0 e Al )
oFel)
Eua (gl A Aaatan) Ao jlaal) ) B LAY Say o A gY) AN 8
O Y ol 4y giud o e <l 3 ) gia 4 ) Jaluds o (A aSlaal) culid
O B i (Amy pdil) <l Jiay) ol pia¥ dqlald) asli ) aSlaal) sda culla célld
Al LS il ey Al (3 gbiad) Ay (o3 g o pdiil) 3 g g 3 ya
O ) i
A jlaal) ) ¢ B Laa panlil) o o3 LEY) (pSay Al Ada) B g
agle ahy Le jlaal B (Aulail) 4408 4l Aadai) JS & (A ) ghaal) aSlaall 4pautal)

O sl A (S 1) (1) 64 ) gladl) adey elo V) (b ; quad capdill 4 ) giad ase & LAY
el o caad daa AL AV ) giuall e (@ Laadal il gaill ¢dlaiaa
o)) aa abliial) i (alal) il A0 g ) gieal]

- Ivan Escobar Forns, “Las sentencias constitucionales y sus efectos en
Nicaragua,” in Anuario Iberoamericano de Justicia Constitucional,
Centro de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid
2008, pp. 105-106. See also 1. Hartrel. German National Report, op. cit.,

pp. 6.
(1) Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, op. cit., p. 12.

ove alaiilg gl Sygoedl Mame



G9LL Sasea u 9/ (YWY dad) WY adall

A yadtl) C ) AN Aild) 4 giaal) daSaal) cd o 289 1Ay udil) ) AN
il f AN et gty

SSadl) e 30 gl e Gall) 1 s (<) day i ale Gsahaall g )
0 il e R 935 3

[ ppol yacas ) LIS A My ppan RN ) Jghl) (g IS g

o A3 38 3 Ao ABsblaal Jal e sl e BT g o cilay yal
o5 () WL lo Al Sy Y p sl 13 . ghendl] LgRillin (le) iag
pre ) quiadl U gt e (3 5 e gty pSlaal Lgsd
GRS 13 Al ol gally (day Lasd Jo (a8 LYY Coad LaS g 2oy 130 4y ) gad
B gy (Ailigal) aSlaall Al oAy ) ginatl) aray ) 58 & ol il pusial) (e
(Caald a3 aslacal) sda O ) ¢ giadl) aa (3G gad o Clay pdill juudly B ) gie
) e B g e et gendly ) 13 Y el Gl 0 i
opeill Ly = ganaal) 3 gaad) Gglady aStavall 02 ald gf ( usSall Jad cpa Yoy &l
Gt 1 5 Y1 oy el 138 (g st piny Sl § 5Ly il O o0

(1) Decision STC 5/1981, February 13, FJ 6. See in Francisco Javier Dias
Revorio, Las
sentencias interpretativas del Tribunal Constitucional, Lex Nova,
Valladolid 2001, p. 67; and in Jose Julio Fernandez Rodriguez, La

justicia constitucional europea ante el Siglo XXI, Tecnos, madrid 2007,
p. 129.
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MO ey AL gl A gl (utaa Lgud ol B il a8 ) (Jliall
i) ghall Auiia a8l ga £l dpasd ¢ JY) duariSl) ALY Uy yi llaiiall permission
Al Ao el dlld B Ay jlad) Ay il (o gadl) ¢ gudag Al i g - gAY
el patd ¢ ekl 11gl 885 (VA 100N Al B gild a3la o8 (g1 2 2a
Julia Tliopoulos-Strangas C)3il) €l13 ) judiy LaS - LS gal) 4 gal)
Al giall L8E g Aiaal) 4y jall Agii) 3 ga g axe ) -Stylianos Ioannis
Ll (g siad Ay 51 ABEY) g

(it g L ALaial Y 1 el Amy i) (g guaall aal ) J 58 Sy g
Bl A 8 ) ay Lay cp pdiall 31 ) Jaa 4531 ) Jal 3B AU gal) AL gl Gudava
Opositive legislation (Y @il (e £ ¢ 4 jlaa

fe Gkl gl aS Ui gad o cilay il ppedli Ay 8 (Jla gl Ao g
o LB Ylad B Ul g 0B Lgy ) g (Ao ABBaal) Jal (e gia)
control of  "Algal) il BEN) aa dyila gl) iy pdl) Gl gaa"
Baliaal) ldd Badly LS ¢ Jailga (b Jlal) s-b LS <“conventionality”

:M.L. van Emmerik <T. Barkhuysen «J. Uzman

(1) See Council of State (Full Bench) judgement no. 1444/1991, NoV 1991,
626 (627); Julia Iliopoulos-Strangas and Stylianos-loannis G. Koutna,
Greek National Report, op. cit., p. 13(footnote 94).

(2) Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, op. cit., p. 13.
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T e ) ) AU (S al La 4] (dale dduay (aSlal) (i jidin
Ol T cdad 2B (98 Adld (A gal) Adlal ) (o el ) il (a
BN ae Aludia Ade 5 jalial) cilag piil) & 53l 1) (e gualll ) 5SS
aSlaal) Lgple catie] A A laal) (ubad JS8 Gl 5580 138 9, (4 g)
g el A8y oy UiSaa L3 (585 La oy (ol o) (¢ gilBl) ppends 8
LaS ) (5 o8 Ay ) oY) A8 S il BLERY) 8 L Sall (3680
o 6Byt Lladll JAS) pn daad Uil ciand A o4 A jlaal) 028 ¢
LOnUdal) Aasaal) alsal & Aol W i) 5 Ul

Saatia o jlaiely Gabd) sbal) ) B faall diga e oS Y

Bacluca gl 13a Ciagion dld fa aadlll e Jy g jdial) cllalatal b
(g LaS dnac B i Ay pdi Jlas | (e dde Jluay e o Adddlall g £ il
AL Ay g pad) e Ay pil) LS AN Gt Alaad) JAL) Agan g (o cLia
quelad &) JsBN oSay dla o Ao g (Delag ) p3l) o Ay ) et p2e (Do) o
sl Bl) Lgud (b py (i) A e dil) ) ) 8 Jfiaial) Ailia B 4G )
Ay ) aSlaal) JuSii (B oS 2a ) caguanl 2B 2yl 4y gl paay

(1) J. Uzman, T. Barkhuysen & M.L. van Emmerik, Dutch National
Report, op. cit., pp. 8, 24, 32, 37.

(2) See this assertion regarding the Italian and Spanish judicial review
practice in Francisco Javier Dias Revorio, Las sentencias
interpretativas del Tribunal Constitucional, Lex Nova, Valladolid 2001,
p- 92; F. Fernandez Segado, Spanish National Report, op. cit., p. 5.
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L gl) B A glaa g & pial) Baslusa Jal (1o cAag Ay gl s 3a W Lol
(ol g (Gl Ao caddii) 0B Ay il < I RN cpe £ gl 138 o Badlg
dasaal) cuza ) (JUiall Ja (Ao L) 88 DA ) giaal) aSlaal) uila e
Craglg ALY jal A a quo £ asall B Aa B M) i) 4y ) giwal)
4 pedil) ) AN A e el g ¢ gl poa (3 (el M Cilida
Gl A 8Ll cile Jlall 8 Lluad Jla 4y gl daSanal) W jaal Al (b il
the incidental concentrated mean for 4xladll 46,0 38 all G slud)
O Lgd Gaload Y 5 U bl o) ¢Ble) A" <5 AT 3 b judicial review
Lad g dgle (¢ gakaal) ail) jued Aoy ol (g jlly jabad) (g paedll ) Al (DA
£ sagall il o 4y ) gl AaSaal) ) B sy g (114G 4l JLdall aall
diad ) M) paaail] 50 adny mAY) el 118 ol 3l g Lay il Ual 50

Ao gil) daSaal)
AL aldl) 3 gaalt Lt adle g Adula gl oda 430 ) ML, (A1) aay

1 gaa ki Ao 4 ) ) daSaal) coia B a8h Ay giaal) ade g 4y ) ghadl) (o

(1) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Lex Nova, Valladolid 2001, pp. 59 ff.; F.
Fernandez Segado, Spanish National Report, op. cit., p. 25 ff.; I. Hartel,
German National Report, op. cit., pp. 6-7.

(2) Gianpaolo Parodi, Italian National Report, op. cit., p. 3.
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oailly 33 ) gl cilalsl Aga) ga 8 self restraint (513 il G Lo g
OSa e @lmdl 12 (hg (o gilal 3 Jae g2t £ pdiall 455 of o ppundli 3) pal)
) Al o1 (gaa A 3 gl (o M) Al Ay ) el daSaall iR ) B LY
il e Yooy padgi v B alall (STC 235/2007) Lal R 8 4y psedil)
Al
A Ay pa) a0 gl o Al s Jles) g shal ¢ Jsa Y ()
Ada Gy Gl g (Ao 5ilAN) 3 gl il o) gl Jga LTl o) Jalad
Labin Chlldy | ki (o ganill s () W ) galiay upd dasaal) ¢
Ao i) BaslBl) ph ppedil) 138 Of S5 ) Jga gl Jal (e gl s
(it 3 Gl Y (G gILAL LI juendill) (195 o S5 Y (@)
oaeadll Bale) AaSaal) aluald) (pa Gl () A AN (o guaill Uday o8
Bayaa Bacld pLid) Gbd (M ey, A il palll 8 dal g bacld
LeSlai Y Al g (b c il £ dal) Ah gl 4y ) glaal) daSaall (A0 g
LM gal) el

Ot L B B U] (b a8 M4y ) gt pae (Pl ool Jal (e  gioml)

(g las ~i 2 priori judicial review 4dilud dxladll 48 ) A

(1) See BVerfGE, 69,1 (55); 49, 148 (157). See in. Hartel, German National
Report, op. cit., p. 6, footnote 33.

(2) Francisco Fernandez Segado, Spanish Report, op. cit., p. 34.
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A g% daga i AN (5 ginl) Galaall jgha cn¥ladf odn Jia Ay () glul) aa
Ol (e
39t 3o Bl 91 (ool i) sl -l
Aailil) cillaloa) A 6 9 cAdlaliadid) A jlaa Jag i Gl £ sdiall A g :l;.ili
(gl L s s 0Ly 038 345 e

) Peter Tilk <Jozef Petretei <Lorant Csink d3La¥) g
4 giea) lallaial) yasd JMA (e -8 g pally o 83 4 janal) 4y gl dasaal)
& Baclill dldiaall Alaall pady Baclill Gud jdl Al -0 gilally ddlaial)
2ol sl daaal) o o5 Y ccVLal) 038 (e g b 4y ) i (555 A el
sl dasaall o o coLal) (any b olina Jyaniy hadh (Sl cAle ) gakaal)
o pdilly Alaial) 4y gial) clthiial) dgaad gl By Saaa i gild sacld
OB ) (S g Aa (MBASA (e daga £l a) Jlaala sali o ) Aasaally
O Adaiaal) ol el aaf daSaal) JUEAS (o) oda Jia g (Mg jdial) 341

(1) For instance, decisions 2000-435 DC, 2001-454 DC, 2007-547 DC. See in
Bertrand Mathieu, French National Report, op. cit., p. 13.

(2) Bertrand Mathieu, French National Report, op. cit., p. 13.

(3) Decision 48/1993 (VII. 2.) and Decision 52/1995 (IX. 15) See in Lorant
Csink, Jozef Petretei and Peter Tilk, Hungarian National Report, op.
cit., p. 4 (footnote 10).
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S (S ) i ¢y gAY s aB ) cildlatal) aaf agaat A (e Lo ga 1 paead
Bacld i ey Lay Baclil) B (oal) g (1305 (1S ad DAgan el

ML

G55 g gail) aaY baa ¢ gandaa il 4 gieal) daSaal) I A o Badly g

SO0 s AN Jra (o gt peudild At

(1) Decision 41/1998 (X. 2.), Decision 60/1994 (XII. 24.) and Decision
22/1997 (IV. 25.). See in Lorant Csink, Jozef Petretei and Peter Tilk,
Hungarian National Report, op. cit., p. 4 (footnote 12).

(2) Lorant Csink, Jozef Petretei and Peter Tilk, Hungarian National
Report, op. cit., p. 4.
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1180ha (%5 La Agl) ABLaY) g palll ra il JMA (e dlld g g il o guail)
Losidl) pa Bt ail) 138 gy o Jal e cdid

M Lagal) el ) A g MAiudaal) ) pRI (ma g o) 1Ah dan by

O oS Ad g3 (A 9 (L) & dald dday da ga 4l 2 additive decisions

OBl s 4 ) gial) daSaal) W jaad Al Gl A G (Saa £ i Sl Lgad aad

Ciyiail) g Jolail) g Al jall il ) 8N oda ol By, a p el Ay gl ade

LSy -“manipulative” decisions ©"4dlaiud) < A0 calal) aud) ciad

Cranais Lgdl o ¢ gasllll all) ) ABL) canati cl gl AN oda Jha o AN 3 LAY Jaad (V)
P A i) aSlacall g3 il )8l 03A uSaty gLl palll sacl8l) ¢ gandaall Lasu gl
4 giual) aSlaal) ) gat Lol g Ylia cl I A0 ol addig £ pdiall oyl gad) Jlas)
1) £ pial
- Elspeth Attwooll, Paolo Comanducci, Die Deutsche, Sources of law and
legislation / ed. by Elspeth Attwool & Paolo Comaducci. - 1998 (ARSP-
Beiheft ; Nr. 69), p. 137
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(Aaiu) @ I Al oo Euaall agh (Say adall 1 Ag Suaa as) gl A
JraiNay al i Al g (M‘ <Al Lgad Jay !

Ay pdl) <) ) AN ol Gianpaolo Parody ALY Jgba adyg
1Al gadl) e A)asiu) ) Al

sdgh Bl (£ gl ga) () sadi ) AN e J5Y) £ 5N

O O 9 A it AT a5 el (B phay Lgle J guaad) oy Bac )

O SIS by a ggrall 138 (B ¢ rall 13 alll 138 il gSa aal gf Gl

Joll dpail) ol &l ) Al g Gandad) rally 4y i) ) ) 80

Cnra 1 Ao 15 g Bale (ALD AIaiay) ) AN asgda Lal ()

Jaa paill ALkl drally el —aaadil) da g Ao g ¢ i) ;BaclBll

RS DAYV FUT CRPPOP-N PR A s WRPR1| RY R

Jad -S4y sentenze  additive "ddsaal) < ) 80 L) b
sl oY cadditive decisions of principle Iisal ddsaal) < ) 80"

(1) Gianpaolo Parodi, Italian National Report, op. cit., pp. 6-7.
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o E il (e JSM LG Y Adladl o3 B (L ) Al daSaal) ) B 84S gaal)
Ciagian Mg daSaal) ala o Gad) g g pal) (i ddll) el ALl
‘the unconstitutional omission g simdl) & 2 il JUESY) dollaa
JmalSil) A (an pdil) JRAN o U LT (g O (Say M) (salad) aldll g
Onade 7 hf Al cile Uall Sa gyl

o AlUagy) Ay gial) dasanall GlId ) el LaS Al o2 Jia A
the "dysiwall Lo g pdial) pie (o) gl Gl (a b V441 le
-t it JUSY <Nl aaY declaration of constitutional illegitimacy
Al (s (g 3 gal) @Al (o S GSAYL a5 cAualiail g pdiall & o
Al i o salall Bl ey Tasa slhae) aea cale gyl DA (e 2
saclall agaas aﬁ\ggjw‘)&.ﬁ\ JUEY) e (il bl (an sadl dnle Al
LM Ao 7 g shall o g gall £ 3l Apdlly

AN G gbad A (e Ay ghea) aStaall )5 LY o3 Jia A
Bia 055 Aa Mla Upndt Al dadde ¢ gadaall pail) o) Al g Addpiadl)
lacking “something” in order to be in accordance with _giwdl) 2a

G el o o galll 138 Of aStaal) 028 )85 (MM iy the Constitution

(1) Ibid., p. 10.

(2) Decision no. 295/1991, in Gianpaolo Parodi, Italian National Report, op.
cit., p. 10.
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LSM.“ d\gﬁ eéw‘ ‘3—% QAJ .‘EJA.JA "9@1—“" ‘3& Ou JJ LaS d’&baé Qiﬂ
ZEpTW A VL S IKEN PRI R ERY R

o) o 3l JUE ) o Ada £ 3o 5l gl Ay ) i ais (e Lasie "
%JJ'AMJ‘:& Cole ) aly A3 ¢ giaal) aa Ladia pall) 138 Tan (S0 3 g caal gl
o Oy ¢ cgalll 138 &y gl 2o (S dry cbal 1) (g8 el Adasly (all)
LA ) &5 SN g ) Al
B gleal) A (gall Glaad i) B ¢ gaal <l ) A sda Jia o Badly g
2 oAt dusad () cilaal) Aglgd B el ) AN oda a3y () juail) pae
Migad ARILAY) A Bacldl ) ALY YA (e g pad (Al g g
f o A" BIA G Aa gl <“adding” to the norm what is lacking

8l g “substituting” something in the provision uaill 2 (s

(1) Decision of January 3, 2003 (Exp. No. 0010-2002A1-TC). See in Fernan
Altuve Febres, Peruvian National Report I1, op. cit., p. 13.

(2) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Lex Nova, Valladolid 2001, pp. 183, 186, 203,
204, 274, 299, 300; Jose Julio Fernandez Rodriguez, La
inconstitucionalidad por omision. Teoria general. Derecho comparado.
El caso espaiiol, Civitas, Madrid1998, pp, 232 ff.; Joaquin Brage
Camazano, “Interpretacion  constitucional, declaraciones de
inconstitutionalidad y arsenal sentenciador (Un suscinto inventario de
algunas sentencias “atipicas”),”in Eduardo Ferrer Mac Gregor
(Coord.), Interpetacion Constituticonal, Porrua, Tomo I, Mexico 2005,
pp- 192 ss.; Joaquim de Sousa Ribeiro and Esperanca Mealha,
Portuguese National Report, op. cit., p. 8.
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Q939 "M all ) A bl A e ey ) giwal) aSlaal) a9 85 <5 Al
A (e cpald) 1agd ol ¢ padaal) pous gl cAle () gadaal) (il abeaal)
Ogaill B da) s dde ora gad La U Jad o g gadaall 138 o &
Aoy i) a2 81 Jlaa B cla A8y ey ¢ i RN 038 Jia O e p N o g
ALY Q) ) jade LaS a6l pda Jha deluad Jaans o oo Al Gy
Lalad 3agaa Basld 313, Y dasaall ata™ (lé _Joaquim de Sousa Ribeiro
o ) e Ao et @l ) 8 oda Jha ¢ «d ex nihilo s~ Y
LaJUid) 88 £ pdial) (1S Bas 1 ma g8 DA (1 Ay ) il (alaall g (a guaal) dua 5
LM Ga Gaily
daSaal) il (pe ot LaS (MAdpiaal) il ) A" oda Cpanaii Y cashally g
a discretional 4ule ¢gakall aill anli b 4y paii dalu (AlUasy) 4y gial)
A YY) 8 JANE o W galay ud Ay gl AaSaall o)) vy capprraisal
B Al gy £ sama LS Jglad) (e de gaa C JLER) 510k Wb Y (3lay
Y (AT Lali ey g dal) palaial) b 5 el ) Al Jay ccilal) dls Jia

(1) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional,Lex Nova, Valladolid 2001, pp. 28, 32, 33, 45,
97,146, 165, 167, 292.

(2) Joaquim de Sousa Ribeiro and Esperanca Mealha, Portuguese National
Report, op. cit., p. 9.

(3) Decisions No. 109 of April 22, 1986, and No. 125 of January 27, 1988, in
Francisco Javier Diaz Revorio, Las sentencias interpretativas del

Tribunal Constitucional, Lex Nova, Valladolid 2001, p. 273, footnote
142; Francisco Fernandez Segado, “Algunas reflexiones generales en
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s ran pabaidly il £ pdiall pialy Al Jilaall A 4 i) aStaal) (A5
DLl Jibwal) Jla g pdiall uila (o ) Lgaalili oo ¥ ol (g Kl
Al oA ) AN QI3 (A all c i AN oda o A (g
Cra (V) BR8N 4 ) gid e Gl 1914 ale 8 AdUayy) 4y gl daSaall
Ailiad) Adadlall auadd Culs Al 3 88N (A g o Aliadl Bt o (%) 1) Balall
o Ay Jarl) B )55 (e Baa s A Lgld &) ghl) daSaall dra 4y 5 08
SMELLY) aa (Bl (el i) 1A e O Ay gimal) daSaall & e ) (dpadl)
1igd qullaial) (aill jlie] ) daSaadl Cuali afi (e g cdaSanall ASIES Caal gl
s O s g il 13 ol daSal) cudad AlID Ggdg (5 st i (asd )
18 daSadl) ¢ Diaz Revorio s ¢ «dboad) 138 g igad dasaal) (1a

torno a los efectos de las sentencias de inconstitucionalidad y a la
relatividad de ciertas formulas esterotipadas vinculadas a ellas,” in
Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
164-165.

(1) Patricia Popelier, Belgium National Report, p. 13-14; Ivan Escobar
Forns, “Las sentencias constituionales y sus efectos en Nicaragua,” in
Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, pp.
110.

(2) Decision No. 15, February 12, 1969, in Francisco Javier Dias Revorio,
Las sentencias interpretativas del Tribunal Constitucional, Lex Nova,
Valladolid 2001, pp. 151-152.
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Coad 48 daSaal) o)) Ju Ad G 1ald (S Al £ Ld J 8 e all) el i gl ce gh
LI g (Baia i 430 ) alll (e s jad) Slld A3 as )

ale 8 Ayl 4y ) giwal) daSaal) 45 jaal £ il 138 e AT )8 Al
£31 ¢ guad g cpd) £V sA (5 Al AU ) e gead aaly Bl Y4AS
sda By Aay ¥ (pale (e Caeadly cat jiland (e dagl Glaad oAy jSeal) daddl)
Bl glasall A o gimall Gad) il dxle ¢ gahaall alll Gl daSaall Cuad (d kil
L (o i JB) Ay gie o ai 3B dliad) cpdiil) <) of Al ) Rl elld g
Aasdl) oY Geea il oY s Lpailly Aliia CiBga B (el ) gl
Al (e (LS Al Gl (G gailieny gl laadl £1a) (199 (g i Ay Sl
=) Aad) 4 aaad M) alll (e s Jad) Y BT Gall) Ay g aae Bl
b o1l BV aadl 48 aaad M) g jadl g ¢ gl A (pa Yy Oty £1 2
) £ Aasaal) culal o sl 138 dail e 09 1 it e Yy & g
R ) Ot (a8 a0l Jaa (Osties ) el A

Lasaal) g A1) " Aiuaal) cl ) AN aal ) 5 LEY) oSar Lsilali g

The Political Parties dsabsad) o jal) ¢ 5ild old 4 jadh) 4 siaal)

(1) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Lex Nova, Valladolid 2001, p. 152.

(2) Decision No. 409 of July 6, 1989, in Francisco Javier Diaz Revorio, Las
sentencias

interpretativas del Tribunal Constitucional, Lex Nova, Valladolid 2001,
p. 153.
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Jugay aaty Lasd il o) (a9 3ad) daSaal) cudd () Al 13 88 Law
% 0,5 A %2,5 (4 Al cdleal) cildds

MA Ay i A al) AN A Sy il B
A gl daSaal) 4 jaal M1 a3 B “gybstitutive” decision
@9t G gild a (V) Balall (e dayl M) 3 AN Ay gind A Juallll a1 Y AAA ale
The Inter Territorial Compensation adlEY) G Jaliall (i gail)
o gling e g pdiall cila il (léy 1A O 48 Gaill) 13a S B Fund
adg "AlEial) dpmainall Cilaa gl e gSad) Gulaal) 4881 ga S (lal) o
ol ciliad (ol apant oY (5 st s Galll 1Ah (g O AaSaall & plic)
Cuald by LW (e tp Ja JSdy 488 gall JAa% O g dnaiaal) cilas gl
O g Ao gSal) ullanall () 3 LAY O ) €3 ¢a Apilan) 4y ) gl daSaal)
L (Y Aima 8 L) o (g9 Apmatiaal) claa gl ) B L) AT e agdy

RN 8 Sy Alead) 4 giall dasaal) pliad opa AT JUia 4l
Clidr e laia¥) Gualill cilidilae L) jag g-dady Lad 144Y ale b jalal)
R asall 13 ) hall all) dasaal) @iyiic) aBg ac ) (Elae ala M) gi g
Gl Ly Sl od priay Lesdie B ghaall 4y ) gicaal) Ailaad) gty 459 ¢ g ) g

(1) See BVerfGE 24, 300 (342 f.), in I. Hartel, German National Report, op.
cit., p. 19.

(2) Decision STC 183/1988, October 13, 1988, in Francisco Javier Diaz
Revorio, Las sentencias interpretativas del Tribunal Constitucional,
Lex Nova, Valladolid 2001, pp. 154-155.
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118 (535w (ma Sy MAS gAY g AL e Lgadarg (hlaall calua MMl gdl
ilaa ala 13 58 5 sl Lgla dudlieand Loyl 3all 038 (e goimes 55 aSal)
Macrady
ae A jlal) daSaal) aSa ) Bl B LAY Say colai¥) il g
The 4 yaall ghliall & ¢ gdomy Gadd) Cpaliceal) ¢ ity Glah Lad (1 44 Y
5 Al Ada (0A) Balall (e I 4Y) 5 A4 ¢l 53 (Urban Tenants Law
Aaadl) oda 29 ,ﬁ@j&ﬁ%ﬁjjdjhgiuud&ﬁwﬁ ada i o
e (g ) $ILS Cpdl) ¥ ) palll B8 LA o Gl o) daSaal) @ piie)
% 12 - more uxorio 5 iiual) A g3l ata 13U Ldima - 8 gtal) jalivall
Jadiad pail) (Gaaali Jlae dasaall g cad (a9 ) genal) Tzay ADAY (5 giaus
~J sl (Say (LUt o3a JS tray (Doail) B Lgal) JLaal) 8 5 eSial) Adilhal)
4y giwall dasaall ¢ - F. Fernandez Segado Jiad) dldd ) judy Las

(1) Decision STC 3/1993, January 14, 1993, in Francisco Javier Diaz
Revorio, Las sentencias interpretativas del Tribunal Constitucional,
Lex Nova, Valladolid 2001, pp. 177, 274; F. Fernandez Segado, Spanish
National Report, op. cit., p. 42.

(2) Decision STC 222/1992, December 11, 1992, in Francisco Javier Diaz
Revorio, Las

sentencias interpretativas del Tribunal Constitucional, Lex Nova,
Valladolid 2001, pp. 181, 182, 275; F. Fernandez Segado, Spanish
National Report, p. 41.

oAy a3l nsigdlill Grgodl Al



G9LL Sasea u 9/ (YWY dad) WY adall

real positive "Liia Lulay) o deat La il Leal) LB Say dailau)
AS Nlegislator

Alilae A8y play ("ALaSal) g Adpaal) cil ) AN Craaddia) (JUai ) A
13) caladia) 13gd Lol g g 31 glacal) fara (gundai cad Ay ) gl daSaal) caila (e
AL AT S Lady (el (pe Al (il ghl Ly e giai 3ol cuils
dagind) 138 ol cequal protection clause 48lSiall gl 4 gludial) Agland) aid
a8 el 2l Y dasaad) o mauall (e QY g  gosied b daSaal) o piad
LS (LS daSaall afa (jld (3 alil) Lladl) sy 8 Banial) ddill gl Ja
O Lagidain) Al 3o gl Al il ddma Ciil gh ) Y (A Gany B Al
ad, Al -Sousa Ribeiro 3wt 4gl) JLET 31 i Al JUal) o Ao celld
S A glitia duad] daal cuils Bacld 4y i adey daSaal) cukd Eua -(449/87)
G d gad g Juaadl L) e AU LA s D Ak Y1 9 Ja Y e
Lagia Jd Atilaia dlalae A0S o ginntl) pa By o3 ua o) Jad) 0 daSaal)
a8 o) e Ada M 7 glaal) cualll ¢ Ary Las cequal treatment to both
Ja S 7 sl dlld (g s ) S

qullal) 8 A ) 4 ) gleeal) daSaall ciliad (VO 4/4Y) a8, ) jEl A

a 33,5 dgld; b e (3w 4 -Ombudsman (¢laws ga¥) G ariall

(1) F. Fernandez Segado, Spanish National Report, p. 48.

AT e Ja3 Y Laa jiay Al g (L gia ol Siaa g Lialaa ind 430 o AalS lana gaa) (Y)
) BLEN (o gaal AalS (3l S ¢ lanad gaal Ad ey of A8y JSb cy gadll B Al (pima
pody (e B o) (o a L elld (Jland) e lan Jlas i ddma A Jlaa o) Glal ) e
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i Gl (Arall it sy Al ao) g8l guccessive abstract review
& Lallely o) g8l oda &y Ladie - Ul Ala A jaliciall 38 50 g) pag
S H g Aa «de facto unions duad) gl sl gf Jal g 1 Ao gadaill A8
e JLil) 4y ginid paad! Al ) Uda) (0l g - ) ciad Jihl Laggad gl g 30
o gmtil) i ¢ Gmpadaill AL 2o gil) 03 o o da) jma aig M pd
Juibi agzal (9% g Al g clalat) B B ¢ ghasi  cpl ) g Ao dy gl
4 el 311 593 13 Lo ) cdpadl oda o (jiial daSaall o) Badlyg " Gead) caal
JUilaY) gl ga (B Jall) ade Tanse dlgidy AGY ¢ ki) I3 4 ) glad atny dale
the principle of 4=l dday dl L bz L& Geatg i)
L¢isl s cnondiscrimination against children born outside wedlock
(P il JBEY) Ay il ple 39 g Agal ga (8 L ) B il
Ol a0 g8 il ) A 13¢d A4Sl g unconstitutionality by omission

«Sousa Ribeiro 1u¥) s . dad) gl cldlamy) el Lgdl o agdd Saall

Ohanad g2a¥) daliil (o i€ 220 (Wb 3 9 2 paadly o gal) it g AT (1 2 gl ) AT ey
b gaal ¢ Cpbd¥) ) (Gl gaal JHia Al il Cilady o Lgaildy 3 gl Al yal
MG b gl gt 4 sla @A) QUL e paatll St o3 3841 Al Ll i), 31 al)
(8 A2 G ol 98 9 (Al ) (o pall g (lal yall Clanid gaal) 9gd dilal jal) 448 )
Cra ASU Al jlal ) Al) JS g s G gdall g alaall ggd (Al aBl g AU ddiuld
it (ra agd a9 3 Y Gl s o e sall g cdabiad) JYaiul ate g o) gl (Gl Cpua
Jlia cal AY) B ja (OhadY) (Bo8a s ’sa g (lamd ga¥) OIS S 3 e L) g da gSal)
1) g gall o L
http://www.ahram.org.eg/Archive/2003/9/30/WRIT1.HTM

(1) Joaquim de Sousa Ribeiro and Esperanca Mealha, Portuguese National
Report, op. cit., p. 8.
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additive "ddudaa &) 8" La el Lgal) Bl ¢Sy &) 8 03 ¢
Dae g8l oda dlua o Juaad i JA) e SR (aby Al cdecisions

the 31 sbumall (g gimmial) fampall cilSlgaily (Gulaiy Lash (Gl gal) (g
ot (g ghudl) i dlafind) G constitutional equality principle
aay Ll 811 dlaleall gf AJ gal) Lgadhs dndia gf 5 Jaa (i e ganall gf LaldEY)
aSlaal) cuald ¢ (5 sA) ds gana gl padd Gl Ao cle ganal) gl palddY)
il g g A S pall i Lpiliall) A8 1) G by g pdilia A (14 -Aiaal)
apall gy Aadlaal el «og ) gandll o i W iy Al Apludadll) Alslaal)
Alalaal) J4Sy (o Smalill g pdiil) (LS 1Y) Las RN iy Gl g ¢B) glewall (5 ) ghul)
Ol Jaa o ) dale Baslis Aluadil

(il gall ) £ 82l remuneration g sl fwgi ) i g

gl Land gal ol ly o paiil) Slad Jadid Miad) Ciilla gl ASLE (e (e gl
e ALl 4 el cd dale dduay dqalal) 4 1aY) aSlaal) i 8 Ll

(1) Ibid., p. 9.
(2) Areios Pagos judgement nos. 3/1990, NoV 1990, 1313 (1314); 7/1995
(Full Bench),

EErgD 1996, 494 (495); 1578/2008, EErgD 2009, 180 ff. See Julia
Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek National
Report, p. 18 (footnote 140).

(3) Areios Pagos judgement no. 40/1990, EEN 1990, 579 ff. (579). See Julia
Iliopoulos- Strangas and Stylianos-lIoannis G. Koutna, Greek National
Report, p. 18 (footnote 144).
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Jaall daSaa slad ) dlwad) 13 8 Lgde 3 jalall alSadl gt A 5 LAY
Jand) e sl g S 1 e Cplalad! (5 gloniall a¥) Tacse (i A 54 6Y)
equal pay for male and female 4 gbuial) dall) g3 Juand) gl (g seaiall

-

i ) Baa g Mworkers for equal work or work of equal value
Alalaal) (i o g Cpaadiy (51 (Al gal) Ladal) daSaial) pliad 40 gal) (utaa
S A8 (JAl) 38 LaS 631 sboacall (5 5 gimaal Tpall L) Lliad b Alyca il
=9 (e laia¥) ¢l g it Jlaa (b Cpadal) G el Llad B (JUal)
«Stylianos-Ioannis G. Koutna <Julia Iliopoulos-Strangas ¢)iuy)
oSl e % Crag ¢cs all) g pl) (Gl Lgan gy AU gl aSlaal)! ¢
exercise legislative power in a "2V Frally 4y pds dal (g jlad

(T") g
. 'positive sense

(1) See, e.g., Athens Administrative Court of First Instance judgement nos.
10391/1990, DiDik 1991, 1309 (1309-1310); 3151/1992, DiDik 1993, 350
(351); see also Athens Administrative Court of Appeals judgement no.
3717/1992, DiDik 1993, 138 (138-139). See Julia Iliopoulos-Strangas
and Stylianos-Ioannis G. Koutna, Greek National Report, p. p. 19
(footnote 146).

(2) See, e.g., Council of State judgement nos. 1467/2004 (Full Bench), Arm
2004, 1049 (1050); 3088/2007 (Full Bench), DtA 2009, 540 (541); see
also Council of State judgement no. 2180/2004 (Full Bench), NoV 2005,
173 (174-175) (extending to pilots legislation concerning remuneration
provisions of cabin crew). See Julia Iliopoulos-Strangas and Stylianos-
Ioannis G. Koutna, Greek National Report, p. 19 (footnote 148).

(3) See Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, p. 19.
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ALl Apilall) 4 jliall culd Ay gl AaSaal) cui Ly B qigia A g
M -V24% ale B Jae 5144 ale L jalald) gyl of el Lade
s Ll Jpand) B gad) A gall B dails AWl adidiad) adddl g5 piag
Y Al 13 G N iy U g gliaa Juad o Ughaia any dald) g el
.a homosexual relation 4stis 4wy clide & cub jadal) cuilal) Jads
o ouiadl Cld G ) i1 B e ALl gail) JlaSh dasSaal) Cudld (3 (368
“or the same sex partner in a "(pa93d) A" AalS day jEiais g g
Ostable condition.”
o Aguliia "llaSa gf Alpiae @l A" o sl (iSaal (e A8 A
the right to 3)suuall 8 gally Gdaky Lasd Lagas ¥ B sl (538 Jilesa
4icl) Llal) daSaall o g5 el ) 8 o3 B9 Ay gial) aiblly o go 2l —equality
ALY (s g g simdl] ) gad) dallaa Jal (e o pdill cilals dBLda) i )k
dpad 8 Aaicl Llad) daSacal) 45 jual 001 I Al elId <l ) 4810 0dgd 3 yugdd)
Of e ) Aasaall ¢ (e a8 ) Ao duaill oda 88 Vriend v.Alberta
% Alberta’s Human Rights Code Uil ar) 8 (lai¥) (§o8a ¢l
O 3 gl Alan (8 ALEAL B glucal) (5 8ad gl o (g gdaly AY (5 gl
Gty Adl Ao ol )85 gl gaill ) chadad ¢ @) 8 Ledh W) ¢ Ganal) (e Gaeaial)

(1) Ivan Escobar Fornos, “Las sentencias constitucionales y sus efectos en
Nicaragua,” in Anuario Iberoamericano de Justicia Constitucional,
Centro de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid
2008, pp. 111-112.
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OAdasly a i) pla) e Y i g ¢ Ganaill 5 gliaa Gl Ao Laild L g
1) Ontario ciliii) {aSaa ) )3 8 ek, ALay) Aalud files ladicd dag
glaa Uiy o0 ddaa cudal g B el g G Co 10 0 ey ) g 3l Wiy o 4 sl
the gender neutral concept of a union between (il dali (e
same sex il GId (e Gadid G ) 9300 glewd! Jaf e dldg cpersons
¥ ) s Gld dabal) o) ¥ o dasaal) @ e Apadl) o2a (A5 . marriages
L7 550 Asaad) A gall (e 1 uiad) @3 Cra ) g I latia) g g S
DNsadl da g zDlad dialiiia Ay oy addins Y Jilagll oda Jha o e a1 o g
COARi" S Ga putiad Y -Kent Roach 3Uiwdd g - 3 55 Lgild ¢(s  giul)
amount to judicial amendments or g ddll ClEL&Y) g Auladl)

.Dadditions to legislation

Uiy alSa¥) e g1 5391 oda Jha 4 ) giaall daSaal) ¢y pda lail gy A g

AaSaall alital) g pil) g ) giandll B Lgd pilbaa ulaad 3539 p28 (ha a1 o
A i AaSaall o Marek  Safjan 3wl 83y (Gld) 138 g

Sogiel) pa BUah Y AU gadl) e Uaggda (X) el ;AU cléluall

(1) Vriend v. Alberta [1998] 1 S.C.R. 493. See in Kent Roach, Canadian
National Report, pp. 6, 14 (footnotes 5 and 27).

(2) Halpern v. Ontario (2003) 65 O.R. (3d) 161 (C.A.). See in Kent Roach,
Canadian National Report, pp. 7, 14 (footnotes 6 and 29).

(3) Kent Roach, Canadian National Report, p. 7.
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partial  A—sijal) alsa¥) Lgde gty ) -alsal) paan calsy

8 gd) Aaslal) jualiall | pdilaa J3aa5 (andl S <3 (a3l - judgments
I (e Ay gilAl) e g8 7 a0 Al B e a i e gl Y AN ail)
Mo gl) g (Gl ¥ (138) U Le Jay (X)) gall" ol JeRN 1JUa Jaw e
‘provision X up to an extent in which it envisages that .... does
O £ ol 1 e A8 a9 Vnot comply with the Constitution
laparoscopic surgery " sBlial da) " 4udd il cda’y Al - )l
aliall Aaal) cpiBil) pundi LA gila La e & i i) Al jad) Agal ga B -
e goand) (il gual) B ndila dptii 31 BV (Bali (AN ) pa¥) e Adgal) Ayl giaal
totally new 4 showall Lalal agan Ualdal Aaaal) el o13<a 9 (Dagdilda ol
it g g peedi )8 jlawa) PIA e -regime of ex delicto liability
an objective 4 g gall 43 ghewall Gulal Ao 2l - daal) i) AdlEa
SO8alal) Aalod) 40 gial Jn i Cilh gall Uad saiind g cpremise of illegality

(1) Marek Safjan, Polish National Report, pp. 13-14.
o gl AaSaal) Guily (e Ao jlaall 02h i jle aB Al o) Lidad) daSaal) o) el (Y)
O Aol o) jaly (el 9 cAdna 5208 Gty Lo s L ) ol 5 penill) dles (Y el
1A Il ao) gil) il (A o) 0 gl aa 4Bl s da ) ghiia
- Marek Safjan, Polish National Report, p. 14.

(3) Decision of the Constitutional Tribunal of 4 XII 2001 in the case
SK18/00, OTK ZU

2001/8/256. See in Marek Safjan, Polish National Report, p. 14
(footnote 43).

(4) Marek Safjan, Polish National Report, pp. 14, 15.
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b ALl gf Adpaal) il AN e gl (Layl (ySay  gaall By

partial ¢l 58U (e sLadY) Lgad (e AN 4y ) giea) dasanal) @ ) B (Gl
mosaic "JAluiall s Lgple 3l Al <)) 8 4 g cnullity of laws
Jozef <Lorant Csink 33wl iy ((wd) 1ia 39 annulment
CmSaa g 3 S0 el (Ll (Jglad dasaal) ¢f ) Peter  Tilk <Petretei
Bady ced) 13¢d g Aue g pdiall Balaiud adh g i (19 La g (o gil8l) (pa
crlead) a a8l Ce 1A i AeaSaal) ada aB ) e LAY o BALLY) YA
SLANY) day U A M) Gall) Y el g Ay ) gl atad Gad sL3d) 3 s
e el paid) e (Rbliie Lilal g ccidida iaa cqudil) 8 dd 095
lilasd (Gl Jlaa g i (JLall G 18 L1 Ga Ay gl A58
J—aall b ol (Ve g gall Sl (8 5l g gy a1} (i)
Aay (3 Ul Lia 05381 (o paay 4385 Larde dld g (D ) oY)

<isil the publicity of declarations of properties dzSlall clide)

(1) Decision 87/2008 (VI.18.), See in Lorant Csink, Jozef Petretei and Peter
Tilk, Hungarian National Report, p. 5 (footnote 18).
At ¢ 99 A ddilal Aluadli Ay pua Alalaa grie () ) AaSaal) Cuald aSall haa A -
pirg sl () dasaal) cugiil BBy 1) i sl el Ao (g shaly Jilaa S ja b (s A
LAY AUl 31 3Y A pual) L Jall Cld iy gad e A gial) aaiil) 13a Ay ) g
(2) Decision 73/2009 (VII. 10.), See in Lorant Csink, Jozef Petretei and
Peter Tilk, Hungarian National Report, p. 5 (footnote 19).
G sLieY) ol (it Asa) iy ¥ (gl Ay i pae 1) AaSaal) cuald caSal) 13n By -
LA Ay ) sl
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(o Ailind) cle) yaY) ¢S cilalS (any plal] o L@y g () daadl da gSal)
O iy gail) 038 dyaaty Galadd¥) JAI gad ¢ Alal) ¢ gildl) clday gl Jiba
3a Ay s pday Lgsd B oo Al Lpad Ay (astaall ) Jaali 5 3
rall e Alaall Calida aa ) codl LY (dand (et ey B "ALald
) ghall YL RPN
A il ) ) B 4 ) ginadl) daSaall Cjaial (LiSU glu S b g
cagaill reciua g 4844 48y by | 5 interpretative  decisions
«Zdenek Kuhn Jul) 43l) pady 1) asal) dlld o A8 ey 4 g
Gl Yoot ) 8 YA B Clearance of Defense Counsel 4xab &
ol it Ao Jpaad) 39 pat gAY alaa f gdada ol o) ¢ sildl)
classified 4 pmd) o glrall (ary Ldblis ot Security  clearance
Sl Al GlSa) ade i o i 5 a8y duilial) Lladl) b information
2y district court dxijal) dasaal) slaf dpilial) Lladll & dlaay 4le
.right to legal aid 4l 3aclucall B 4da e dile el Gla o cldd

(1) Decision 83/2008 (VI. 13.) The decree of the local government allowed
only Hungarian citizens to check the declarations, and only after
certifying their identity. These texts have been annulled. See in Lorant
Csink, Jozef Petretei and Peter Tilk, Hungarian National Report, p. 5
(footnote 20).

(2) Decision 66/1991 (XII. 21.) See in Lorant Csink, Jozef Petretei and Peter
Tilk, Hungarian National Report, p. 5.

(3) Decision 16/1999. (VI. 11.) . See in Lorant Csink, Jozef Petretei and
Peter Tilk, Hungarian National Report, p. 5.
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Z oA ATy (S ) Ay i) AaSaal) (e Ao o) AaSanal) Coall) (1M
O o Asial e Ao Jgaad) Lgple caal o) clldl) o Mpldat) alaa
Coay ol Al Ao mcian gy (G gilAl Be) Al ola cudad Ay ) gleal) daSaall
g ilinll gl paY) (B o cgndady ¥ gAY alaa o ~¢y5ilEl Cilal
Aial) g lail) (e £ gl
M) adaiall ABAY) daplally JualS o g Ao cuilS daSaal) oY 1A
ad ey e Ui Aidiia Lgasal Uil ¢ Jall cdlal 48 dle cuiiuf
AUl adl) e oy B8 asal) Candly Mg o gAY ASla 7 a9
soabailN) Gy A"
g3 Lal Y liall sl oY) A pldall el AaY) g i) cullai ¥
bl e i caila (1 dplaY) 488 gall DA (e Ay puud) il glaal) o
Art. 37 par. 3, Art. 38 par. 2, and Art. 40 ) 3 gl e Gilhii ¥
the Charter of A-ulud) iy ally sdiall i o (par. 3
the Charter of Fundamental ) 3 s<!\s « Fundamental Rights
Azl oda Ay Al Al sy i) (3 58a A8 (e (Rights
slo Taa e atieeall AU 6 5ol Lga ) el &y gieadl) AaSanal) iy
the principle of oswill & jaudill o ) giwl) pa Gilal) juedil)

(1) Decision Pl. US 41/02 of January 28, 2004, published as n. 98/2004 Sh.
See in http://angl.concourt.cz/angl verze/doc/p-41-02.php, See in
Zdenek Kuhn, Czech National Report, p. 9 (footnote 41).
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the primacy of constitutionally consistent interpretation
.over unconstitutional interpretations
Permanent 99 ¢ alad dailall A a8yl duad 5 A) duad b
Crnida) goall Aiaifa Aald) 3 g g qulhati 4 ) giual) dagaall ciall -Residence Case
o el dasaal) Connd B9 agilila 313 jinly Adlaally agd e Gl dludal)
Baclal) daaal) cudli (dlld ) ALYl g, (g el cullaial) 138 o o bl oda
O S) (0 gl fasd dUd e ci i aB g 310 i) qullal Lilgd 130 ga daad )
a8y S (S Jaa S Al 20 gal) plad) o ol fall Y (Y dllig da g
sdaSaal) 45 jual s 3) aSall A Lgd Uy ASdial) sda Ciaa g
1A Ao 4o g pdiall slid) gl =Mua) g S 13) (el gag"
Sl i) B g g pdad) (a3 955 Al g gl b )
Ay -y AL Byaal) A Luall (4S5 o Ll (g gl (e 81y (433 B
G ¥) eld (Gaal ey Vg Al 9 B ety 3 ganad) (oo B a8 o LadY)
G bl gl oY gt Al AaSaall alal (5 go Al pd ) Baall i M4
LSt s el pd) B aghal agio lae Aailal) AalBY) Joy Jaa
salY el el o ) Zdenek Kuhn 3wl cady 3 aag
Ll il g uad oAy gladl) daSaal) qudlas (e e o) a1 ALl 2o gal)

(1) Decision PLUS 3/94 of July 12, 1994, published in Czech as 164/1994 Sbh.
See in http://angl.concourt.cz/angl verze/doc/p-3-94. php, See in
Zdenek Kuhn, Czech National Report, p. 10 (footnote 47).
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dua g ) £ 92l UiSaa (1S ad ¢ gil8Y paadi O gl g1 ¢ cJla 61 (Ao g
Al e gal) G (i Aasaal) aSa ) £ sl DA (e Aasaal) aSa ) o8l
s (o Acaily 48] agd (und Gl cpaidal goall £ 5 Ja Ayan (e i 03
RE]

Sl 1AM (£ gil) 1A (Ulan 4y gl daSaall &y gda (Ll g S (g
OSLAN aSa frr i A Cragoud Ciladi A Al gl Laa M"dlaSal) gl dduaall
Sanja O Agl) Jad La (Ul Jann o odlld ca  lead) (358 Ajlang
the «ldlaal) Baas gl pagat ga ¢lil) (w Petar Badi¢ <Barié
daSaall & o) duall) oda 88 V444 oo b Pension Adjustment Act
ALy ame Gy g o cldilaall Babj e V34 ale Jia dagSal) L g o
2 L) i) (e af ) e g oo giwd e Adimal) Cilldi g aduill CYaa
Gl o(YAAY 2184 Y) ay )l i) DI Adf (D o o 5 by, s Bal
Y Cad Jabay o giall Gilaal) 0 adad) aa) cildilaal) ired Jaaa Y
 Sa Ciad S cpasliial) GalddY) Ldoma (5 giua O Y ra g (o giall
Lo giall JAN (5 53 cpa Cplalad) GalAEY) Adna

pa gl o AB g Hdil) addRE 138N (s Ay giaal) daSaal) Cudb (I
Lo laia¥) 3) gl ade e Alla La] Adf aa ) cpaslital) (aldddd elaiay)
4 giadl) (o panll) pen (BT 11Lgad £ liall (@ guanil) Gl g ¢ il geal) o
doeLdia) Adland) 5 8 ghuwall JES o110 L 5,8 ) s (e (1) Balall dadlodd)

(1) Zdenek Kuhn, Czech National Report, pp. 8-9.
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G5S5  a OllgB  le (ali A geudl) Ga (©) Baal) ag $usial pSa g
clileal) & gacliiall Galddl) AL dasaall ) A1 daiy (1) glaal) aa diuiia
ol gl Cona dg g (VAAY ) Y24 F (a3 5l ce agd ABatiuiall) agd adai ol )
4 ) ghwal) daSaal) asa L&) Lo U gild ) 9 SN olal ) A lad) aSald) (ra
ARALLVIPYPRE
5 Aoania La ey & A sk g ) e gall cra asall g
(AN sda DA e sl 4y ) ghedl) aSlacal) (Y gy pdal) cillalud) cilalaiil
O Jual) Tape (gl 585 o (a g e piiall Jaa Ll Plaly ¢ paadll) 335k o0
1o a quid novi 1 ciu Al <) ) B <)) il oda ¢ pde) sbg cilalul)
A (e Ll ()53 Ay geatl) aSlaall ¢ (g Ly c bl ) (oalaal) 5y s
the Tribunal converts itself (s siws "cidiia ) oyl &) 4, ) gid
from a judge of the constitutionality of statutes into a

ela O dlecal) 138 Ao @l g constitutional “cleaner” of the same

(1) “this legal arrangement... changed the social status of retired persons to
such an extent that it created social inequality of citizens”, Decision no.
U-1-283/1997. of May 12, 1998, Sanja Bari¢ and Petar Baci¢, Croatian
National Report, p. 15.

(2) Decision on the Promulgation of the Law on the Enforcement of the
Constitutional Court’s Ruling dated May 12, 1998, Official Gazette
sNarodne novine®, no. 105/2004. . See in Sanja Bari¢ and Petar Baci¢,
Croatian National Report, p. 15 (footnote 30).
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Ly yis 30 B ABlia) g dagSall o AY) £ B Jlaw Ao Jsail) Ay ) giadl) aSlaal)
Opositive legislation Lslas) by 448 o jlie) (S Le ga g

Ay G (Lgllad (a pf ) o il g (B Bliia dgalidia 4 e Aalig
Al gal) BUETY) pea e pil) (bl Al 3 (Sl g ¢ ghenal) gea clag Hl) (Gl
Cuzad 401 o) Lidal) daSaall o ¢ JUiall Jasw Ao <l e conventionality
the Illegitimate Child ome,dd) =& JAbY) Lulad 2 VAL ale b
£ 9 (b kil () g Aiaal) e ) (S (e (409) Balal o) <Case
Sl A Y 3 g (Gl (5 oot A g5 oW1 B (e () £) (M) Cialal)
Ak g G pid) JLila) Aillaa Liliad ¢ Al 2! Adalaally (3lay Lagd —alial)
S S e i) Jil) Y Flacd) aSall 138 53750 cra 1S9 Dope Jal)
Ol ) Al Al g (diliaad) Gl Aaall aldll G jalad) i Al dilidiuly
L Ay G iaall Jikall Alla Ao gall 138 jualy (LS Agiliad) cilg) oY)

(e (83t Ay g5V AaSaall Sadlly sl (o M) ypeaill) ) 130l g
LaS Gyl e JUBIYY By Gl B gad) Al gl Lad) dasaal) < i

(1) See the opinions of M.A. Garcia Martinez, F. Rubio LLorente, G.
Silvestri, T. Ancora, G. Zagrebelsky, in Francisco Javier Dias Revorio,
Las sentencias interpretativas del Tribunal Constitucional, Lex Nova,
Valladolid 2001, p. 254, footnotes 70-76.

(2) See Supreme Court judgment of 18 January 1980, NJ 1980/463
(Illegitimate child). See in J. Uzman See in Lorant Csink, Jozef Petretei
and Peter Tilk, Hungarian National Report, p. 5.T. Barkhuysen &
M.L. van Emmerik, Dutch National Report, p.14 (footnote 37).
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Parental Veto 4xad 8 VAAY ale 8 A8 Lad) 45 jlial) <) dasaal) caai)
s Lty dlgudi oAl (e cdataall g Latie <on Underage Marriage
Bl Cped) canli ) gl) Sl cpdd) agdlil 7195 (e G guda siny Gl £ LY il
A88) gall £ Y (b 00 Larie ld o pliyy Vol oY) 138y 8 8 g
daa Jal o aSlaall rrac 4dld 3 Al 5 guay Jolna 4o glg3dl 12 Jha o
ddllda 8 cLadl) 138 Ahg o oY) sl gl gl gl 138 o 488) gall A £LY)
glawd) aSladl) o jdaad Al Saad) il e [1:36 (2)] 3lall day jua
(o AaSaall Cuatin Al 3 g Anle Uk jina ¢ ga¥) 2l 8 Latie ) g3
O s Dobaady) (5 s8ad Aoy 5,01 Aalll 0o 5 ok dae i) 8 ) 1 Lgilad
e 4B ) Jiluwa (B 1085 JiS] B ga A ) LBaY cclla 454l ggd) Lilad) daSaall
Cond Ll AaSanall @) yB Al g A gal) L BLERY) aa dosida gl) il pil) (galdas
) 1) JaBd LAY () 5ILAN Lgudllaal Ayl o) cilay pil) plad) Adala 41 e
daSaall ol (oA il il Ao 13l (oSl g A BT Galad) W jauds

Oy 5 giad 4 g,6Y)

(1) See Supreme Court judgment of 4 June 1982, NJ 1983/32 (Parental
Veto on Underage Marriage). See in J. Uzman T. Barkhuysen & M.L.
van Emmerik, Dutch National Report, p. 14 (footnote 39).

(2) J. Uzman T. Barkhuysen & M.L. van Emmerik, Dutch National Report,
p. 14.

(3) See Supreme Court judgment of 19 October 1990, NJ 1992/129 (Gay
marriage); Supreme Court judgment of 10 August 2001, NJ 2002/278
(Duty of support). See in J. Uzman T. Barkhuysen & M.L. van
Emmerik, Dutch National Report, p. 16 (footnote 46).
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O (e Ul A 5l Ldad) dcaSanal) i€l B ) (gl (3lay Lasd g
48 A Lgahaba A jlaa A (g ¢ oila1) 138 e lany alBl o 1g5 )08 gl
(JUial) S Ao (D a1 gal) LAY pa Agida gl) Cilag HEAY) GLESIT (5la
Ol yagat o) (Vthe Spring Cases Lbad - (o el daSall ¢
o 7190 Al aghion Al Al Cpdl) - Jid agd Algy Gl oYY G S A il g
) gy (o o s gafay Gt -~ BN Jiienal) (8 ) g3 A agal Gl g il
Lo ol ) g ey ¢ ph ) gaay (S ¢ (BIY) Ao &y ool Aabs (o) Jakal) 12 o
A g sW) A8 (a () £) (M) Oiaball LSLEE JSES (o guail) o1a -AS jida
WOyl (8 gial

(all Cpilil) (o gad g sLadl Agail ged) Lilal) daSaial) cuald ¢)3Sa g
A W) B (0 pead e (BT (T Cpra gl Ao (g AT L guad @ pud
ol Lgl 2 (S (Al o g ) pali ) (el (o AaSaal) cuald g GlaadY) (§ gl
daSaal) Cuanad g A jidial) 4 o) Aaload) du jlae ulla o 488) gally aSlaal)
a  "dwe JHat ) aSlaal) 5 g5 ddag pdd) ol Jradil A S dada
daal) LLadl) sda Jia b Juadll 448 L ¢y “manual”

(1) See Joint Supreme Court decisions of 21 March 1986, NJ 1986/585-588
(Spring decisions), J. Uzman T. Barkhuysen & M.L. van Emmerik,
Dutch National Report, p. 15 (footnote 43) and p. 24.

(2) J. Uzman T. Barkhuysen & M.L. van Emmerik, Dutch National Report,
p. 24.
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ALK gf Adpaall il i AN aal ) B LEY) (S At 1S el A
daSaal) cully ¢ ) AN 1An 88 | g b - “substitutive” dallaion) inay
Gy Lagh A0) ¢ aal) cuil) cpa (W) Balall gl V44V ale B 4y giul)
8 gl _sevicia dwalS L8 (@l o Jgaandl cpa g3 aaf aw g2l 2L
iy Y ¥ O g il g ) Ciial)? Bl Ledaa Jag ol o -Adaial)
SMoead ddad) B gudl) o
I AN Gglad Lalal) daaally 4y ) ghual) B pilal) cihs (S i gS A g
A B citizenship Ak gally Ablaial) Jiluall b AlaSall gf Adudaal)
Gelaiy Lagd - 80 ) giaal) (e () £) Baleall e (£) 84N daSaall ppuds
Ly Gty LR S Jla g8 Jay (e (i) 90 2 AT - cadlal) sleadlly
O g Mol AalS (o daSaal) &) 8 Gua (Alal) Cgiida (88 13) 1S L gS
CSa g M) el A1) Y @lld g Uyl Jla i Jad 0 Jal e MRl aay agl
Joil camad) 13 (b g AuS linn oS B ma) G (il Jay 100 Al B L
sdaSaall
Oy Al Abiacal) Jonail) g 81 glasall ade A gh 53 Jal e
Lgtins Jlaa k) (b ¢ ) i daSaal) (b ¢ ) ginnal) (Gl e LS
(6 S il i) andiies Ladde 40 (lgd sl Lgd gd Al Lgsilalad
Aalsl (LBl ja Lagl Ao Lagdy ¢ iy Lagdld Meluad® i "dla "
O Alaiaal) 1 LAY Soall) AT JS A 3) S Layg (M paddt
13} Cmpanl) LAY JS il (e Al g gasealil) 138 g ¢Cppaia
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1 L 3y 00 guad (Gl s ) B (6 jliiaa) aga ulla
LG
(b (S U sS A Llal) AaSanally Ay ) giaaal) B i) cliag (5 AT dpuad
4 at Apulul) (abizaall Allwa cthe Currency Law 4dadl ¢ gild jadi (b
COaalley 5 Rall AgaBlatl) ciloal JENL (-laiy Lagh (daSaial) cuadiiig g caBladl)
quiad Jal ¢ cdila gl Alaadly adal) Alla A Aldal Gl ) il s ) Aial)
4aladl) 4 Lot el 5§ cmarket rate " Gsad) sau' ga AaSlall 5 g8a Slg)
O (1) Balall (B daaall M el redl! G g cadal) cudg B Anial) Alaall
g ol Lgw 1R o e AN A8, jal) caaaa AaSaal) ¢ «elld aag Alaal) ¢y 58
Lieal) ¢ g8l 8 3 ) gl Gall) g
"ALaal) gf Apaal) ) AN pa ahe ) B LEY) (oSa g 3B B
ol 3l ¥ S (Jgb 1A 88 Llal) daSaally 4y gial) 3 ilal) Lgh sl A
the Organc law of the 4u sganllalall alaall gguaall ogildll
o2 4 % LS g4 (4« Balall) Attorney General of the Republic
alad) alaall 488) ga Call Cuy <Lgd bl A1 gal) ¢ S5 Al Auiliadl) cils) jaY) Alla

- AN 13 g AklaaY) cile) oY) Gany ad ) Lgada qaal gl ANASI 3lay Lagh

(1) See decision Voto 3435-92. See in Ruben Herandez Valle, Costa Rican
National Report, op. cit., p. 38.

(2) See decision Voto 3495-92. See in Ruben Herandez Valle, Costa Rican
National Report, op. cit., p. 39.
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daSaally 4y ) giwdl) 3 IAd) CulaB Y 4 0 gila YW A jalall (V) 0 €) aBy ) A
Adaiall daslaall g gAY B gall il 4A3Y (palll 13gd el sl L)
G gale (38150 O o AN (G ey cdle g gakaal) Gl Bauaa A lua i
Oaladl alaadl e a5 palidal) oaldl)
the Organic "alall Bl (5 glaall ¢y gildlly 3laty JAT JUia dai
dalicd) (pa g a8 giwall LS ducsa 2 9-Law of Public Defence
dcusal) 02 () Ao el ¢ gl 1Aa (e (¥) Balall CulS (D pa g dniliall)
s49 <the Public Defender’s office caidl (& alal) adlial) ciiSa o Aalad
Coud 0Asa g Al coald it g (o) glwd e AaSanal) 4l e ) ikl
Of i 0all) 138 0 Yo v A il b YA B jalall (V1Y) a8 ) AN A cdasaal)
alal) alaall" CiiSay (gl g cJaadl Lidad) AaSaally dwgal) 038 oy 43 e 485
Joa3 ) (o guail) ) Bl il B AdaSanal) sl (I3 5edy (DMeadd) o
AT Al yaak g calad) gAY dspa i) Gpan Adabes cadd) e alad) alaall
A 2 geadl) cuall Uyl @llis g ¢ Jaadl Ldad) Lasaall quila (o J gbanall 138y

(1) See Decision No. 1104 of May 23, 2006, Carlos Brender Case. See in
http://www.tsj.gov.ve/decisiones/scon/Mayo/1104-230506-02-1688. htm,
See Daniela Urosa Maggi,Venezuelan Nacional Report, op. cit., p. 27.

(2) See Decision No. 163 of February 28, 2008, Ciro Ramon Araujo Case.
See in http://www.tsj.gov.ve/decisiones/scon/Febrero/163-280208-07-
0124.htm See Daniela Urosa Maggi, Venezuelan Nacional Report, op.
cit., pp. 27-28.
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i g calad) £ LAY dciipa 4381 e o Mqardd) G alad) alaall" 488) ga Cullat
Odal) Lesaall pabuaia¥) 1 Jary gad o ¢ 5ilal) 1 delua
Jilwa & AlaSall gf ddpaall <l ) AN gl o Ukl ¢ ghiadl (Say g
9 LaS (Ailall) 448,10 5 S pall e aUAIIL 3 A Jgal) B (dpiliall) 438 )
) AN e 130 Lidad) AaSaall cojiial Al gall 0da (8 cpaiia ) B Jad)
Gay Lad (D Massa  case duad i A Jilacall Gy b Al
cagat PIA G -guiia Y Adas _pesos () Aial) clanll el 1Y) gl
cuab cemergency legal provisions 45Ul <Ll b (5 e 458 5a 4y il
Ol Ay - g gianl) B A0 giSal) ASLal) (5o gy ¥ aLLa) 11a oy daSaal)
AN 138 & el g chas % € ) s iy g i 508 Jma ) 1
ade (Mo uiadl @l g o jUal) Al b o el 53l MUa ) Al (e

) gl aamal) 138 4y ) g

(1) Idem, p. 28.

(2) See Fallos 329:5913 (2006). See in Alejandra Rodriguez Galan and
Alfredo Mauricio Vitolo, Argentinean National Report I, op. cit., p. 17
(footnote 71). See also the Bustos case, Fallos 327:4495 (2004). Idem, p.
17 (footnote 70).

(3) Nestor P. Sagues, “Los efectos de las sentencias constitucionales en el
derecho argentino,” in Anuario Iberoamericano de Justicia
Constitucional, Centro de Estudios Politicos y Constitucionales, No. 12,
2008, Madrid 2008, p. 339; Nestor Pedro Sagues, Argentinean National
Report IL, op. cit., p. 19.
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Qi) S Ao BUd a3 gay Alatial) LAY (any B Al
Of daSaal) (pa L slhaa ¢S Eua (Y 4A9) Portillo Case 4w & jalall ) Al
mandatory military 4ol 3 4 Sl dasdl) 4y i s b Juarki
Aaadl) o af A ey o3 aal) ) Ay o aal) dlesas Aplalll oda B8 service
b Al ddaal) Auiiall clafieally Uubea JSE0 Laa c AT (aldldl 58 4y Suall
Sl Ly (0 ) s ena oy 25 L) S ) Y1 Sl Aasil
4 LY 4 Sual) 4asdll £ gladl) o A dpdadll sl B daSaal) Cuald S8
A58 (3 gy Ul o oy (s (g simal) L300 LS calund) iy o b ISy
ALy Aiae el el B ol Seand) Aladd Baa g2 O GeUal) daSaal) cullhs
a8 digia ) Llal) daSaall 0 (g I AN 138 alternative civil service
£ el - i o8l o Ada culaladg Al gl AN o ggla iy af il
Ol LAY 138 Jia o el o - Atia )
| gala Cilay paill 4Lall) 40 ) Al (S dua lud p Al A s
i Al g gl padaall Gujla Y 008 ale ia ARl A ) e
A ALl Al ay pdill Jay) gual) arg Al Cpanaii cla Al glay Allaliaidl
cadaall ¢ JUia Jamn Ao (D (a g pil) (ol Jlaal Shaad Gadaty gad
CYLaNL (3laiall (82-141 DC) o2 A -dlaiu) b dad) Jlaa s

(1) See Fallos 312:496 (1989). See in Alejandra Rodriguez Galan and
Alfredo Mauricio Vitolo, Argentinean National Report I, op. cit., p. 15
(footnote 63).
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agaail daddiecal) M) gl G Ble nedl VA G el gl gy 30
&) Bertrand Mathieu 3iu¥) Jods )80 138 o Bidaig sad) 138 ala
Juaiyl A gad) Ladl ) g pdiall e Yy oSN g8 La JUB 28 5 ) gieaal) Gudaall
oadaal) G ) paediy Al A G (e A il gh o 5 by g S0
138 5 Adlaa (i po g 2B (5% c3ad) 138 o A g jiall 3 gaBll Al L ¢ giaal
L el 3315) Ja Al ) by «s ALy gl Ay oy cplB 48 ulaall ¢ oing
G138 fia iy sl o o gl el i) daiil o3 ) Jsea sl
OGalBdl) Gy e o paly o G0 Llaiad) b
A1 (6 Lay Alt) A ghdl) aSUaal) (e dysad) b s GBS o
daSaal) culad ) - i A (5 i) udaall g AlUary) 4y ) gioal) dasaal)
33N Gaill ALagal) o Adpdaall il ) 8 qglaad i & puall Lilal) Ay ) ghal
118 A Lgal) dathial) jueadill) cilalh g Ay ) ginaal) aday (¢ gadall La BT Gl A
Jusnl) 32 Unge e i 38 Llal) oy sl aSnal) ¢ Jhl oSy o gl
Jo ¢ aal) 1ia B (Ddie Jgaall are g £ sdiall drdag Ul pail) 5 le o

-

 daSaall

Laliall jlgliiad Jlaa A 4] ylall (e LS g D LS e
A Bkl Gl Lima LaSa 0 ) 81 159 (e g sy ) £ pdial) oy (A1)

(1) Bertrand Mathieu, French National Report, op. cit., p. 16.

A ad) Aagdll ;\.\J._.',h.«lu\ TRITBY ™ A} aallll cdiall - &l .,JJG.UAW." \
= ‘w ‘-JAA g}-’ L
NAYAGa Yoo
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G day Cipedaall padil) g Adpudaall <l ) AN Guglaad ¢ (6 5 dldd pag

(B Al g 3 pdlaa B (5 siull ualdl) selud o oSar AN ApaaY) Aadl Gullady)
e Azdlacall Cslul) 138 aladiad LE e o (D | ) g8 Ay g o 4B )
A 5B aa daidlia Lgdaag g L jae (e Jobay gad Ao 4y glea) A8 610 A g
Gy Aplaal) 4856 audal g A3 (B B s ST ol Al Ao laia) g dpaluaidy)
Lgandina g Aliua gl) 228 dpad] ) cudily ¢ (g pal) (g giaa) (oualBlly janng cal
Adlsaj b

N9 Adg ¥ Addy ) glaan Agilad VY Al ve LB Lzl (V)
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ity et | Sl 050 S S : ld] o il
Ay piil) il gl) A 4 ) gianl) aSlacall Lgad Jaais A1) A o) Adad) i
Clag pil) pLad) ol 4y it pde Lgad et A1) LgalSal Aoia 3l LYY Jyaas
M) Aol g Ll Baaks aSlaal) o8 i Ladie dlld g clgalal Lgple ¢ gadaall
dali ) Galad A G ) (589 0 U gL 8 (Al g sl A B g
ralall a H8l Gl pead a3 el a5 g Ay giadl) aStanall alSal JUT Gl
A e aday
=2 i O dale BacliS quay Ay i) aSlaal) alsa) of Badlyg
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B i) Jaa o Jadl g LaS (DA giaal) e cilay pdil) plad) ¢dle) Aabesy
ola aig (VY. Balall e ¥ 3 8AH) VAY . ale jalall g glualll jgiaal)
general 43Sl ajla 7 Lgd 4 ) sinal) aStaall alSa ¢ ddasal) Eua (o cBasll)
the negative (nlull £ jdall il ala¥) oda el cerga omnes effects
(Al ) gl adad Cilag &) dal slad) aSlaal) 038 ()lad Ladie <l (1 g legislator
oda amgu&b‘aﬂ@ﬁgﬂiw\&.}a@»ﬁi@.‘ge&d\ KV
a3l i) ludy g ¢ a il B1EN e¥la iad Jal e JAT By 5 aslaal)

(Al 1,8 Jaa Jag a5 £ sdiall alal

M Bad o) Jadt o A sianal) daSaal) ) gaay ¢(g gbesall) ) gicsall WBBg g

(5o S]] Z3al) day Baall odh iy ) by ¢ gl Al Jalad Y Baa ) Lgal )8
LV € 0) Balal) Gea (0) BRAN] 1 g e Aol ) 2144 Y ale B a1 ()
Aigma dyia ) Baal LgalSal JUT Jaaliy aSlacall Lgad o685 AN cc¥ladl ol Jia g
§ pimal) JAAS S Baal) oda gl Cpa A AL By oplid) (el A
AaSaal) aoiail 180 (M Aquiiy  Aadall a pdill Jas Jag dpdx gyl JlaaY

(1) Joaquim de Sousa Ribeiro and Esperanca Mealha, Portuguese National
Report, op. cit., p. 6.

(2) Francisco Javier Dias Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Lex Nova, Valladolid 2001, p. 266; Francisco
Fernandez Segado, “Algunas reflexiones generales en torno a los
efectos de las sentencias de inconstitutionalidad y a la relatividad de
ciertas formulkas estereotipadas vinculadas a ellas,” in Anuario
Iberoamericano de Justicia Constitucional, No. 12, 2008, Centro de
Estudios Politicos y Constitucionales, Madrid 2008, pp. 174, 188.
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2 Ly cdma Baal (g ) giul) & g il sladly jaliall Lgasa JUT (3alad ddaluy
B Ay glaall) iy giomnal AaSnall (i cBaal) LIS LA i) 1h (s 5L
a Lasaal Lilad & jdee -Apiliadl) 46 )1 o 3 pal) AT Ay dia -y plic)
b Alad g yda 3 jaa kb g ¢ corrective jurisdictional legislator

Oa simple negative jurisdictional legislator

O o gl G (874 4 0) Balaall (e (V) 388N el (ol gal) g

o oy il e gail) Jhasi Supreme Special Court L) Aalil) dasaal)

Masal) 8 adaal) g Ll G gl JUaYL alad) asald) H&S fo L Gt dalall

AT U aaas dabiey el daSaad) Gl (Blaia iy gail) 138 0 gl gl) (a9
L83l e Ayl (e gualll JUals LgaSa T g2 Ll

daSaa Byl Lgple (3l (S A -4 giandl) AaSaall ) iy LSy g

Ol (A Y Galall) g gand) Lgdgilil B85 the Arbitration Court asSaill

e Lag gty ol Al dmy pd0l) o guall) Gy (A8 ABiga B guay (bla

(oA gadl) 0da ol Ao Adddlaal) daluy aiali dasaad) o 8 Siady A aa gl

SAaaal) aaad Al saall o<y AaSaal) pL&) (gl B Bl 5asaa Baal Gl

(1) Otto Pfersmann, “Preface”, in Christian Behrendt, Le judge
constitutionnel, un législateurcadre positif. Un analyse comparative en
droit francais, belge et allemande, Bruylant, Bruxelles 2006, p. XXXIII;
Konrad Lachmayer, Austrian National Report, op. cit., p. 7.

(2) Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, op. cit., p.20, (footnote 152).

(3) Christian Behrendt, Le judge constitutionnel, un législateur-cadre
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s Ala S il g i g il Aasaal) paiil 188 g AdliAa (g ke Baal) s2a daalig
raial) gy 5l o guadl) (il Ao Ablaall (JUiall Japan Ao Glld e Faa
I8 )& e A -Christian Behrendt 3iad) dld )y Les Lgllaly
9l e adlsY alad) Ailgs cpa N gl (Moniteur 4saw sl 33 2l b dasaal)
e By VA gal cilin saa) Al ga and a ) 5l ol aladl Alg cpa
3 paay Al 5 gaary SLakal) dmy piil) (o guail) AT CiB i (g cNLAT) 038
QA g (aa p&i £ 8 Eigan A iy Laa daSaal) Guila (e 32 gaaall Bl plgli)
LA 13 ad Jaxill g ) jlada
Jiag M Yoo ¥ ale L jalal) o pdall Ll Jlall b 13a ols a8
ity g A il o a8 (Moniteur dxaw ) 3u ol i ao) 68
aaldal) 1igd et ash A0 ) aladl g3 dasadiall 4 ) 6l ol 2ac
o ) 33 ) Ao cpilal geall Glany £ 38 jay ASY ¢ Gabaad) Jpaaill g juaall
oda JUaily daSaal) aSa ad g, Joanil) 138 JUay) ¥ o0 £ ple B daSanall culle Jadd
Ao gil) oda oof Al il Leai ) o ) 3y ) Sy ddlatiall asand) ac) gl
& dal) a3l laa (Yo v o gdgr ¥ e ae) gl el Joals 4 Sl
O ALEU B glacal) are (ra A oY) oda Ao il Al ac g aaadl JAaill

positif. Un analyse comparative en droit francais, belge et allemande,
Bruylant, Bruxelles 2006, p. 87, 230, 235, 286, 309; P. Popelier, Belgium
Report, op. cit., pp. 4-7.

(1) Christian Behrendt, Le judge constitutionnel, un législateur-cadre
positif. Un analyse comparative en droit francais, belge et allemande,
Bruylant, Bruxelles 2006, p. 236.
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Of ceLad) a8 ¢ a0 oY AaSaal) pda La 1ia Jaadg (V5Lalal) ac i gal)
Bagaa 2ol g8 jlaay £ sdall JAN Gaa ) Ay b Sl LgdUaly (il (o gl
LAl 53 g guda gall Ly
0 LT byl dy ) giaal) daSaall cutal (LS glou 9085 A ggan A
L 9B el dia ) dad £ pdiall ria Cige ldg (Yo v v ale B A Al
JUEa) &) J ol (S el ag DAale so) g1l Jlagy) 3 ghe pLady AT (el
il ) A e diladl) 46 L (aldll ¢ gildl) slad) sa gl 138 5
BoBal Ao g oY) AU e W g (LiSUA plas 9Sadit ) gad pen ABUES) pal Ay )Y
Ml Ao Basaia ciloulia A (g pdaall 4y ) gimal) daSaal) clia Eua oY)
LaS L jaa Ay i) daSaal) caah ¢ ) dlgd g, gl poa (35 ¢ gild
O ualdl) accdl) Juals pladly coald g - Zdenek Kuhn 3w &3 ) jude
GOSN o) daSaal) culial Eua (5 1Y) pLARIL dllaial) sl cile) ) (il

(1) See CA arret 106/2004, June 16, 2004. See the references in Christian
Behrendt, Le judge constitutionnel, un législateur-cadre positif. Un
analyse comparative en droit francais, belge et allemande, Bruylant,
Bruxelles 2006, pp. 313-320.

(2) Arret 45/2004. See in Christian Behrendt, Le judge constitutionnel, un
législateur-cadre positif. Un analyse comparative en droit francais,
belge et allemande, Bruylant, Bruxelles 2006, p. 87, 235, 309-321.

(3) See judgment of June 21, 2000, P1. US 3/2000, Rent Control I, published
as no. 231/2000 Sb. See in Zdenek Kuhn, Czech National Report, p. 12
(footnote 57).
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O (Al pagualll (o Sl eUia S Gl g A B bl &y gl g O (e
sdasaal) clld ¢ a puadld) 138 g aaad) ¢ SN A Lgdraad
O JSI daSaal) Lgliga g Al cileladl) 38 Lde) b A aa
aagl eyl B AAY) Lay Uayi dldgy Anidn daladl g g pdiall
U1 Sl dasaall ¢y )8 188 ¢ 5 1Y) plall) Ma) (i Jaadl ALal)
Sy cBgl) Gamg qullaly ¥ Y Y0 Y e ¥ s LgaSa
File Ao Blalal) dagall o) gl gl (a9 JET Joa Al iy Baa 5l
LM e padl) 13a B aaa gl sl B Jad g pdall
(g N plall) ldn apaal) il sl g diall ald e Al A
S i Al Jai Bl dageal) 23a £1af A LSt 38 (1S )
YY (b odad) (2008-724) ady (g simidl) ¢ 9ilBY (aly i B by
A0 ) aldaS liy jgiwal) (e (TY) Baleall Shast Cpaday 3 -Y 0 A gl
5 i 188 Ay p2l g gl (ans B e 35 (300 Al B 4 o ALl
laall i B b Ay gisal) ade e L) - giwal) e (V) Balall Oa (V)
JEaY AT AU Gudaall daay Al La @l g co il g U cpa 0 LT i (5 el

(1) See the judgment of June 27, 2001, PL. US 16/99, Part Five of the Code
of Civil Procedure — Administrative Judiciary, published as no.
276/2001 Sh. See in Zdenek Kuhn, Czech National Report, op. cit., p. 14
(footnote 63) (the Court was referring to the fact of parliamentary
elections which were due in June 2002).
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(§ S 5imeadl) (5 gILAY (ma (00) Balaall (e (¥) BBAN (el Lol g S (0

P AN (i) ate A Jal (e Ay gl daSaal) lds YooY ale jalal)

OBl ABE : b La e o)A 13 pdd g daSaal) I8 ) gdia (i La B i)

S g (B A gildl) 45 g8 Blatal) Aladial) e gualll gf il i) (a0 i ALl

aaak al L dldg <Narodne novine dsaw ) 3ol A 4y ) il dasSaal) i B
O AT1E 5 dasaall

3929 pae (e al ) o @l g Lilall A galud) alad) fasal) i3 gakaiyg

G (V0) Balal) alip L) g8 5 chuad B g iy (2 3 g2 gall il Jla gy pa e
O cdaSaall @ ) 8 Audity ety Lagd (Ailall) 40 judl) 4 ) ghesall daSaal) o 50l
coald) 13 ) 13w g Lgalsal i 48, o (A Al Lladll 8 aaad dasall
Jgie B alad) c gl Bl Goadait Atae Ak B B aaal o Ao dasad) cialic)
Aima dad) gy Wl Jay of Cppra fr S 2pand (e B 581 038 aa 48y 3k £ gl g
LaS -l o Aaal) ABY) (ag (DOl Saia Ao dny i) 5 gl lgaiils

Gl 5 o Ay ) g aday gdaiall ) AN - I, Hartel Sbewd) dld ) iy

(1) Sanja Bari¢ and Petar Baci¢, Croatian National Report, op. cit., p. 17.

(2) See BVferG, May 22, 1963 (Electoral Circuits). See in Christian
Behrendt, Le judge constitutionnel, un législateur-cadre positif. Un
analyse comparative en droit francais, belge et allemande, Bruylant,
Bruxelles 2006, pp. 299-300. See BVferG, November 7, 2006
(Inheritance Tax). See in I. Hartel, German National Report, op. cit., p.
7.
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Lgllal Lai) g (Lgdlally AaSaall alli ad & i il o Ay piall ¢ 58 (a g
O (o) Ay ) i pday puialall g ptl) ST o Adblasal) dny Lay g pdial) )
11a o Glad T, Hartel 35aY) Joly £ odall ila (e JAT g 80 plaT5 A
Agl) A5 (LS Ay ) it pdny udalal) aSal) JES ) el o Alblaall o) sasal)
ol g (MANELY) of ABgal) 5l £LE) ((pB) ade (e Alla el g e 0 ey
SN gaf a8y JBL Sl LS ASlall JBI A alaial) ac gBl) ABad o ¢Sy AdLAT)
L gl U i - Loy Lo il - A 0 () A Sl Ay ) giaal) daSaally
a law-like <) 0e 1aa & g e iyl Sl 6§ < emergency Legislator

.Deondition

daSaal) et Larde Adf o dadal g 48y shy ¢ giudl) aly (il A

G B gl alll 13a U G cdury pddl) o guadl) a4y ) glad aae &y ) gl
daSaal) i e ¢y gail) 13a g (Lgieal) e Y ¥ Balall) b &l AU gal)
oall) uaii aad gf JUT £Lad) Ja i ¢ ddagall Gua (e b galay and &) i)
LLaEl (any apaal ¢Saal) G dld aiag (DA gld atay Bl o il

(1) See BVerfG, court order from 2006-11-7, reference number: 1 BvL
10/02; I. Hartel, German Report, pp. 7-8.

(2) 1. Hartel, German National Report, op. cit., p. 8.

(3) In the 1997 proposed reform of the Constitution, which was not
approved, one of the reforms tended to allow the Constitutional Court
to postpone the effects of the nullity decision for up to one year. See
Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Lex Nova, Valladolid 2001, p. 125 (footnote
166).
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:Gianpaolo Parodi 3Gl J sy aaall 138 34
Ay Ay giud ade daSaal) Lgsd cuile ] AN LLGARN Gamy a3
i gy o A ) Jae ae) g8l ¢ il LSl g ey il Qo guadl)
AL A g Bagan (Aanldl) Apaudiii do) ¢ AT g i Ay s WIS
BoBal) Gl g ) (52790 O Sty (A piil) £ i) (e Al
LONE ) gl
Al ey il 038 Jha Ll (Ldal) Aasaal) & gha (1S g
o) A G L 910 el Ay ) gl pae gl Jubay) ke ) Juall gf (alas
lacunae in (58l alBall) & g ) £ A ol dlld g of g yde dlad
Manitoba duad 8 3 e Jg¥ cquslul) 12a a2di) By the legal regime
JS CuilS éua (Manitoba a-8) -3 Cidgall (Lis Language Reference
o CullS Cua e Al ARl ) Lgtan 5 pd Guanny oy ) ginid i (il o)
daSaal) culyf dpadl) oda A8 1) gl Lillaia aaf 4 A1) 451N ) daa i)
the Constitution ¢_giwdll O8N Ga [5.52(1)] 3atall JB A& JUa) ¢
Ladds Cad gl ) gitl) poa dButiall & (il 811 o)) 8 1 Balal) b g -Act
a suspended () g8l oda Jlday) (PLe) (Goalai daSaal) i g g -l ST 9

(1) See Const. C., judgment nos. 370/2003; 13 and 423/2004, on the subject
of education. See Gianpaolo Parodi, Italian National Report, op. cit., p.
13.
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Ol 81 S (s o) £ LAY (L& e ) ) 1S declaration of invalidity
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A0 55 ccaB gl I3 Ay (ViaSaal) Gl ) coad ¢ 811 JS 4aa i Manitoba
i3y - Kent Roach a8 il Sk Las Adlaal) JUaiy) &l i B o sburl alasiu
A YA e ) gata glad) 1Aa G (Ladla (A8 daSaal) ¢ (e a8 1 Lo
an immediate declaration of JaSU il (DoY) Lgd sagsy
LS 13) a8 (Ll 3a (e bl Glasa g aladl ca¥) gl () 93LAY ata invalidity
e Jadig ol o sl 138 (Y Ay e g Ay phay 5 0B ) Sl 030 (gl o 5
LM paial)

s s Of Uagi (Kent Roach 3wy Siy (L 4 qigda B
suspended Juba ddlaall cilidey) Ao (alyg oSl 73 gail) gty Ly S
cBley) o Adaadle g i3 aag (Y VY 3aW) declarations of invalidity
i iy @ A JAIL £ pdiall a) 3] (B g el o Y JUaS Blaal)
il daSaall ) B o8 sl oda Jia Ay L Jady Wi A (Lgild o a g diall
Shagaal) )8 A aaaal (gudail] e plgil b o

(1) See Manitoba Language Reference [1985] 1 S.C.R. 721. See in Kent
Roach, Canadian National Report, op. cit., p. 7 (footnote 8).

(2) See Schachter v. Canada [1992] 2 S.C.R. 679. See in Kent Roach,
Canadian National Report, op. cit., p. 8 (footnote 9).

(3) Kent Roach, Canadian National Report, op. cit., p. 8.
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ae 4 jalaldl (Law No. 11.417) a) silll jgda oJa sl g
4 Jlal) A IAN (3l guud) aBiiy s A) ¢ giadl) e (103-B) 3abaall gad Yo o0
)AL Rl JAY) 8 Jhaial) alad) iagall s <“Stimula Vinculante”
aaad dalu daSaal) Jedd Ao 0 il 138 gad o i) il Lilad) daSaal)
legal security sl ¥ Gl e ) Wilua A 33T Lgalsal I AT 3o ga
exceptional public Al wY) Adlal) Aalaal) cig L i reasons
Dinterest

S gailgdll ) giaall G (V4 0) Balall (a (7) BARN (ali cJailgy A
G alSa¥) U o) ¢l da -Balall oda J 640 Ena aladd) aATEl Silaa audiis
S Al LYY Agd it AT LA U aaad 0 Ay ghel) daSasal) -La H&S g (e
Al Baall Jglati O Jgaa Vg Ay g adry palall oy pil) Jaall dajlal) 5 51
e g eclay pail Al Vgl e AL LA Aasaal) aSa T 3L (3lay
O AT 1518 i g5 Je 58 Tl

s Al dga A " Al J4i ) Marek Safjan 306 cady
Y g s ade ool ae) @ goadaty el 0 W galay (A gl daSaal)

(1) See Jairo Gilberto Schafer and Vania Hack de Almeida, “O controle de
constitutionalidade no dereitto brasileiro e a possibilidade de modular
os efeitos da decisao de inconstitutionalidade,” in Anuario
Iberoamericano de Justicia Constitucional, No. 12, 2008, Centro de
Estudios Politicos y Constitucionales, Madrid 2008, p. 384.

(2) See Marek Safjan, Polish National Report, op. cit., p. 4 (footnote 13).
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4130 9 4y g Lasaa oY bl joal) 0 (R8I (e £ 58 o o shaly o 3)
DA o B gl plandl s i stns s on 8 g g
G pad ) &) gimal) daSaall (g guaal) ¢ il padaly ¥ bl (A g
ol 450 ¢(45/1989) ad La ) B B cdasaal) cudad (llil g Allecal) odgy (3l
(B AaSaal) cutle (lld aag (Delalyly W i 8 M5 Aaad alas ol Jasi o) Ly gabay
8_dbad) Lgalsal 3LaT Joali dabowy Lgatiad ¢ A gild s ¢y g9 ¢S5 ABAD) Lgai) ) B
Aday M) (1 RA /T By ¢ eilEl Auudilly QU Ja Ao Jlad) ga LaS (sladyly
Gosimd & piel Mg Santoja y Noja Marsh a8 ~ad8¥) Jlaall
the Autonomous Aical) Ciladisall gf cilelaadl Clabadi) & 4diail
culal dinl) dgleaa b (el 5} ol Jal (e dpiaill o3a A9 . Communities
Aiiod) Aalocd) JAam s ) oSdall ¢ gildl) pladly jalad) LgaSa 5T dasanal)
Ul 71,80 21580 o) (e a2 1 Ao g O i) Lgualiatid) § el daidal)
a8 daSaall (5 guaall ¢y gAY B e LAIYL B jaladl Lgsl ) 8 T Joaali B dasan

(1) "no other organ, except for the constitutional court, may order
application of norms declared unconstitutional, which is paradoxical
considering that the fundamental role of any constitutional court is to
eliminate unconstitutional statutes and not to let them remain in
force.", Idem, p. 6.

(2) See STC 45/1989, February 20, 1989. See in F. Fernandez Segado,
Spanish Report, op. cit., pp. 16-17.

(3) See STC 195/1998, October 1, 1998. See in F. Fernandez Segado,
Spanish Report, op. cit., p. 18.
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Ald) Apall) B daSaal) j9a () I (Sag AdB Y o 0V ale (A (2 U (i
Opositive legislator dxlail) 411 Jlaa b Lilag) 1o jdia b el

AaSanal) aoiali G Agulioe 4 e Llad) AaSaal) i cdlintal) B g
Gl1d g Ay i) s cilag pdil) o LG B jabad) Lgs) ) 8 LT Jals ddabiey
SO asal) e il e paal 14l o Lgalsal M5 LY Wy kil Lad g
Lgil 18 i dasaall Jasi O (S () 848 (e 3 )9 (e 2B A Gl g
eba

vacation gle gtk Al 4y gical) daSaal) cuisd ¢ g o (0
daga il (e BLidial) ila U Baliaal) il 381 ¢L&l) a3 sentenciae
8l dia ) 8 iky i Bapll £ pdiall Flawdl" dldg Y o ¥ ale & Fujimori
Balely A ghna Ay jhay cgrlacdl Al Y Jilemall (léi p pdis Jlauay Ad ghra g
ATLAY) Ay QLS L agiiil) (Jadlly (i (i) (alAEY) Llad 8 dastal)
s cla gl cudle Eum e gl oS B i Jlald) dllisy (D1 _alial)

(1) See the critic of F. Fernandez Segado, Spanish Report, op. cit., pp. 13,
17.

(2) See Tesis jurisprudencial P./J 11/2001, in SJFG, Tomo XIV, Sept. 2001,
p. 1008. See the reference in Hector Fix Zamudio y Eduardo Ferrer
Mac Gregor, Las sentencias de los Tribunales Constitucionales, Ed.
Porrua, Mexico, pp. 69; and in “Las sentencias de los tribunals
constitucionales en el ordenamiento mexicano,” in Anuario
Iberoamericano de Justicia Constitucional, No. 12, 2008, Centro de
Estudios Politicos y Constitucionales, Madrid 2008, pp. 247-248.

(3) See Domingo Garcia Belaunde and Gerardo Eto Cruz, “Efectos de las
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Cilay H&al Gl pLAl) Ganalii AN Lgil g 8 LT (L&l e pand) B Ay ) gial)
g s aaad

5 el &y ) gianl) aSlaall JUT Gy i Sl ASa o ) i o) il g
18U A Jaad) e dae (b Ul il ) gl daay pill) o guall) £ ladly
Uil Gann oo cpiia V) B Jlad) s LaS ALl 408 )11 (g 38 sl e U
ST O o 2 Sty (LAl o) B (Lidal) daSasal) cuald (piia ) 38
5 A A Baal (lgly s gl atad dgmy Hail) (o puail) Gaang slidly jilall dgasa
Goabail) A LASS 0 ¢y AN Gl i) g oua gdl) Adla (52T S g caSal) p
(DY) asal sl g sl

LAl Ao o ] Lgalsal Aasaal) @il 5 ) AY) LLalll gy g
Cra (T YY) Balall Lgaldi Al Ay i3 LgalSal d3lan Jlaa (10 drga Apbiiiial)
the National Code of 4zl g 4siaal) (Al jaudl) Cilp) jadld ik gd) cpiil)

sentencias constitucionales en el Peru,” in Anuario Iberoamericano de

Justicia Constitucional, No. 12, 2008, Centro de Estudios Politicos y
Constitucionales, Madrid 2008, pp. 283-284; Francisco Eguiguren and
Liliana Salome, Peruvian National Report I, p. 10.

(1) See for instance, Decision C-221 of 1997; C-700 of 1999; C-442/01; C-
500/01; C-737/01. See in German Alfonso Lopez Daza, Colombian
National Report I, p. 11 (footnote 26).

(2) See Rosza Case, Jurisprudencia Argentina, 2007-111-414, in Nestor P.
Sagues, “Los efectos de las sentencias constitucionales en el derecho
argentino,” in Anuario Iberoamericano de Justicia Constitucional,
Centro de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid
2008, p. 352.
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@ VA ale b cukd daSaall ¢ (Jhal Jas Je 1 (0 Federal Civil
WBas g A dpsbiad) Q) A b & A eyl Gail) of <Rios Case dxsd
LSl JSi ATY g g g -0 Jadl) GRS (paacd o agali LgiSay (Al
Graliall Jidd qidhy of 8 (addll s g the right to elect AN 3 3all
Cuils AN o a9 .the right to be elected for public office 4slx)
O Al (o il ge b il daSaall ¢ W) (s go ) ady cuBg B Caried) AB
A il La Lol L 50 8aS5a (Jalall (-8 Allaall 038 ana gl
Do) alal gand al bl Jadisl LgaSa i ¢a A ga g ¢ ghaall
Aplal) 440 I (shaty Lagb 4 L) ) Llal) Lasaal) ciigh dailga by
“conventionality” "4 gl LA aa dyik gl Cilay plil) GEH" sla o
controle de A il Al Lge 3-thilagicof  statutes
L) B ey ST (e £ Gualad daSaal) culd Eua cconventionnalité
‘true Abiiall Al @ ) il gale 3ty () <l ) ) (b g
Cra (iiall paad) i) daSaall Lgad gubai a1 AN L&Y b cprospective”
o @AY @l ) i alal g Al (Sl dgalal 3 pdalal) dpdadl) o Lgaila

.some time in the future Jsiiwal)

(1) See Fallos, 310:819 (1987). See in Alejandra Rodriguez Galan and
Alfredo Mauricio Vitolo, Argentinean National Report I, op. cit., p. 10.

(2) See Supreme Court judgment of 12 May 1999, NJ 2000/170 (Labour
expenses deduction). See in J. Uzman T. Barkhuysen & M.L. van
Emmerik, Dutch National Report, op. cit., pp. 26 (footnote 79), 41-42.
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(omild ]
oo i g bl (g el oSl ke
Rk Gt (0l bt il sl

L) opdad ) dpiladl) AlSad da 3l UYL (gdaty ¢ AT quily Al
al doma ) BT Lgd ¢ sSam alSal) ol CuilS 1) Lagh Jiady clgdhy ) gl adad cilay yal)
O fa dalal) (B dima d3ia § Adai gl ) B 8 aa 4 ) giaual) aSlaall o &3 Y
LA BT Gaa oo i gl (B Lgt gl adad Blalal) Ay i) (o guall) LT Ladic

dagh Ao (pagadll 134 5 alall @y giwall aSlaal) alsal Laiadg
S (B iall Alall) AURIL LBE g dalal) o2 gl g dpiliall) 440 1) <l ) B
A8AS Lsal La ey Led) a0 4 ) gial) aSlacal) alSaf cudlS La 133 4 9
B @8 ol gl (Ex tune  Asmay JUT @l 0 ¢S L cdeclarative
) 5 Ay LT Led g damg paiil) e peadill sLad) o 4y ghaial) dyiliadl)
sda Of Jlie) ey cab initio Al o2 B ALl a il ) gaia fo
Y e BT 6 G5 alg asall dua e sl al o guall)

8 ool AN Ay giaal) aSlaal) alsaf ) G Gl (Jidall A
<) sl cconstitutive didia W el gy gim aded Ay Jdil) Lo guaill £lal)
eyl glil) (o) o & ghaial) dpiladl) A8 ) @) )3 L8 Al U
O alsal) odb O (i Lay oy ST Lgd 050 ¢ gy gimad pad Ayl
W gaua cub g ¢pa Blidall dymy puil) (o guail) Lgii ) (AN JEVL (uba Ao (g ghall
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Fa i (e 9) ex nune W sia g U (e JaBd Wy BT Gl i (oSl Lgdlad) cdg )
.pro futuro WS 8 daSaal) 41 Jiieal) 8 2aaa

Al clag )il B Bale (gagadl) 1ia B BLidal) Sacll) aaady
pdd ayaad & 10 ¢ 5 JAY) Jeadl Gy B Ay sial) aSlad) Jaad dadiiall g
A8 (Jla ol Ao g Baa Ao duiad JS 8 Waaaad Ll 4 ) gleal) aSlacall Allcall
sda anlali Ly 3 gan ol il gasa 6l Jslad (e Ay glesal) aSlaal) i cuisal
LAdleal)

Jodl &l
e | 050 S it el ) i o0
B Jad) b LaS (Ailiadl) 0,1 4 38 jal) e Apaulinl) Laasy) Al B
4 gl are opdat AN -Llad) diaSaal) @l ) 8 Gt 5 ALy aY) Baaiall cilY o)
13a g .declarative effectsdm & sl A0S U dagall Eua ca -cilay il

S cnull and void &< ad OLS g $Y Ay gid aday (udallall gyl i) (ay
L 4id 2l a1 1S gl it had never been passed ()had o sia aiy ol oS

(1) Norton v. Shelby County, 118 US 425 (1886), p. 442. See the critics to
this ruling in J.A.C. GRANT, “The Legal Effect of a Ruling that a
Statute is Unconstitutional', Detroit College of Law Review, 1978, (2),
p. 207, in which he said: '"An unconstitutional act may give rise to
rights. It may impose duties. It may afford protection. It may even
create an office. In short, it may not be as inoperative as though it had
never been passed."; Laurence Claus & Richard S. Kay, US. National
Report, op. cit., p. 21 (footnote 21).
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A gaill sladly § jabad) @l Al of 3 Jaas . pever had been made
ex tunc or A Tl dale dhany (ad L ) gl adal day pdil)
BAcLAl) o1a dal ua (re Loy ja8 il &1 386 (M) ag retroactive effects
@l i8 e i ) oSy Al Aalal) ol ol dplead) W) ) BIG diasal)
Al 2By (o) giaal) b an Al (Jadlly (gl AN UYL e Lah dasaal)
Linkletter v. Walker 4xsad 4 dllucall sda o ¢ gall Clark o))
cases (saball B Cugihi) AN call e Baaa 4 ) gl Bacl ke (147 09)
rdaSaal) cllé Aduadll 028 A9 previously finalized
192 g Culld ALl el Al Ja A Uy jh b celall Jalay"

Aliad () g, (5 il pladll d@ééﬂ%ﬂ%ﬁ.\slﬁ

JUB (a guadl) 138 (g sl Y Gl W ey ¥ gl ¢

oda ¢} Craad) a3l a8 ) jandl) ) givwall () Cardozo o~

Gkl Lide 1) oliaa W g Lia Liglha (pud cAd] dadia cul Lo I8 Allsall

adliall g ~cabent) g Ll 3ad) (3 O g LU ¢ il ) R

Baclall (gLod) gl b B MA (e Ban e Alla JS -l g

9 a2y ALy Jaand) (LS 1) Lag cLa il g gl £ 9 £ 30 Jaa

LMglee 8y

(1) Vanhorne's Lessee v. Dorrance case (1795), 2 Dallas, 304.
(2) Linkletter v. Walker, 381 US 618 (1965).
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Al ) 8 Al ) adld oSy ¥ (el i e A AAT 1) clidl
the principle of the retroactive effects 4l JEY) fage od (V1o
Bugean (LWLl (ra agaad) B b o ) glaal) Jilesal) B Lidad) dasaal) @l ) A
Chicot A4xad 2 Va¢. ale 348 5aY) Lolal) daSaal) ulB 0By Ayt
ALl 024 () <«County Drainage District v. Baxter State Bank
Flcall Jlae B jaii A4y ) giual) ade (Blely 3 jalall cl i Al dma 1 Y
& al (Al (5 glaal) Ao o] g aSlaal) alaial c U Al g Ay g ESY)
Jaldi 12 o gout L8] pas (Bagae <l ) B (e el gl (ra g N 5l (5 glaia
4K pal) Llad) dasaall @i jpa 188 (Ja i Ao g (VM Aalaa § ) gy dny 11 JE3M
b o) g (IME ) giaal) admy 5 jaladl Lgil ) AT A 11 UL Adlhaal) sas il
a8 g oy ) giaual) Jibwal) ldiy Lgdl ) A1 dma J1) LN LSS) ) 85 (B Lgilalasy
BSAY) 3 ghall A mgil) 13gy Llad) daSacall cua 33l
Lo 1050 LgalSaly 455 pa) Lalad) diaSaal) dan cdouiliad) Jibewal) B g
ol ol (dald dduay g Liliy Guiadlall mlla 8 alSal) sda ¢ oS5 Ladie (Slals
La: ccriminal liability 4sUad) 4 gieal) Jlaa 2 Lgdl ) A1 L) 1 5] aSlaal)
Ciad) Jldaa) g g (Al agale ab o) slinad) ) ju ($ gacy

(1) See Chicot County Drainage District v. Baxter State Bank, 308 US 371
(1940), p. 374.

(2) 1d.
(3) Laurence Claus & Richard S. Kay, US. National Report, op. cit., p. 21.
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agle aSa A0Y Alig chabeas corpus 4w 4 b & il daall alal
) s s Adh Ad Al agiila) amy o G siE ) 13

bl A g ) A A ) 1T Ulagl Ay pal) Lidal) AaSaalf cubac a8
o A gisal) clilaall 4l 2o b Jodi il ) JAl oda o ) i Ladis 4y giual)
o L) alanay Alaia) 359 puat dpeadlly Jlad) s LS coly 11 Qb dgal s
ey Laie gl (DUail) andy o) agioall (e Lillaiia ¢ 555 Lasis gf «(Ddasiaall
Ulaf A< g () adlll ASloca Coaeny JLAY) Ciald ()aa add aud g ala pLalY
proof beyond a Jsfrall il g giua jglay L) qullaii ) acldl)
alas ) 4 gy glatial) dasaal) aSa o ) L (1l 5 . Oreasonable doubt
NS G 15 e

L LT A0Sy Y)Y Lalad) daSaall Jan W o JAY) Apilind) LLalll A
Cnladlal) mlla A Lyl calsall) oda ()90 Ladie ¢l gl Jileall A Lgalsal
ab Ldal) dasaal) o () JLALC. Grant 36ewd) i (asald) 1ia By Lalia
o AT A 6% o oSy i) ppedl Bl T Gl N AVY e b ccuad
oy Ab Gl O oS Y Gl el 0B 3 A 0S5 o Jladi e Gl

(1) See Ex parte Siebold, 100 US 371, (1880).

(2) Gideon v. Wainwright,327 US, 335, 1963

(3) Arsenault v.Massachusetts, 393 US 5, 1968
(4) McConnell v. Rhay, 393, US, 2, 1968

(5) Ivan v. City of New York, 407 US, 203, 1972.
(6) Witherspoon v. Illinois, 391, US, 510, 1968).
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Marks v. United 48 3 13VV ale b daSaal) il 1) jadi Las -0 dlldg
O M) agsloca Gl Jale pdas 8 (el s aggda (1 4VY) States
MR sl g 0 Ui sl il b i i ) 5035

4 giul) aSlanal) alsal JUT 4y 550 of A Basl8 ) J sl Sy (el
BAAN Baclal) oda A8y pa) Ludad) daSaal) (gakai g Adlha o dyiliad) LAY b
DR s Y Laaie M e Baa Ao dudad JS A gadaill Al L lie) B
b ARl (g gha Jakb o€l g astaal) Allae (Jial) s o a8 Lasaal)
g VT Lpasal s ¥ Al (g

B (Auiladll 448 0 5 38 pal) g gail) Al Al o gad) JS Connd A5 2y
s (o clilall 88 4y ) gl b ey il Aalal) il AN dddial) JEY) i
4 ) ghwa) Aasaal) @i )8 o Hray U3 (2l g claall fasal) o) Jaadl (JUial)
ex tunc Az, U1 L (9 &gty g il BLA) Cranali A1) Al 0l
5 A il U (o @ity al AdlS alall ol i) ) cand eoipse effects
Ao jlaal) s () aag Vpever have produced legal effects @aY)
i Cilag HEl B LAY Cpadaii ) gl R o SIS ccitita ad) g o Alaal)

(1) "the notion that persons have a right to fair warning of that conduct
which will give rise to criminal penalties, is fundamental to our concept
of constitutional liberty.", See Marks v. United States, 430 US 188
(1977), p. 191; J.A.C. GRANT, op.cit., 238.

(2) 1. Hartel, German National Report, op. cit., p. 10.
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Gy ey Sl sV Aot e U3 Y dag dma BT L 008 Y 4 gl
S8 e B ) gy ) i) pa i gal) g3l Sals)

4 fitl) A aSaal) CiilBa ot alat alf ¢y I8 Gaiy o5 )4 dal Gy
B aladl cl i ydl pldae) GhSa) Ao (40) Balall (ra (V) 38AN A (Al il
O a gaanil Uik Bagaa il ) pay" (hSa) aea Lman 147 dilial) Jileaal)
play b Bacld ) ol ASIYL jabad) Al asal) A duilial) cils) Y
A o) Al (VA) Balall Lad g o4 al (1S g Blada o) b)) gilAY) 2a LgBlos)
O aa LgBlos) ade Al i) 4 ) ghcal) daSaal) culle | Sacld juudl Gl
4 ) siudl) AaSanall alaial) () gildl) pa (90) Balall (e (V) 3R (aliy " )
G (1) 8RR (a gaanil damidaldl) ¢ gAY Gl gal) JS (A1 10l Ao Al il
ool dacld o Satical) Aulgdll ci ) &N b (pald Agild pall of (40) salal)
Mg s (198 (A5 W K3 laad) (VA) Balall lds 05 ol 0)lS g Blada Ly

gLl o o gdati i) 4y ) gil] AaSaal) il ) b old Jailgy
(i ¢ gl Cra (V4 4) Balall G (£) B_8AN Waa Lglhy 5 giaud adad Cilay yill

(1) Francisco Fernandez Segado, op. cit., Spanish National Report, op. cit.,
pp- 8, 14.

(2) Cfr. Francisco Fernandez Segado, “Algunas reflexiones generales en
torno a los efectos de las sentencias de inconstitucionalidad y a la
relatividad de ciertas formulas esterotipadas vinculadas a ellas,” in
Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
190-191.
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) AN Jpant ApilSa) ¢ Jottanal) (B 4y giaal) u Bac Bl (guadat jBa ) ABLAYL
(JUial) S Ao 1D oy ghaal) daSaal) aSa b Ji alad) 8 5 jalall
DA L) i paay uab AN e guadl] ) 13U Ay 51aY) el g aSlaal)
S el oY) mid saley Ll JSd 4y ) giwal) dasaall )8 o paid) 13
e il ALEY e galll A Basaall fsalual) ) 13l g 48y phally ) AN el

O cip) 2

J'}QL@QJMJ?MQW'M‘ eladly 3 jalal) <l ) Jal) ¢y yi8s sd\iﬁﬂ‘géj
3.;4)4933”3“&\@(*M)S:Lﬂt@(i)bﬁﬂtgimf.éﬂ&&33 (P
G998 dalad) pllasall g cddlandl g ¢ A g3LAN el il e ) Jgad Ladie <l ) jal) o2

Oany Sl Lk

(1) Marek Safjan, Polish National Report, op. cit., p. 5.

(2) See Maria Fernanda Palma, “O Legislador negativo e o interprete da
Constitucao,” in Anuario Iberoamericano de Justicia Constitucional,
Centro de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid
2008, p. 174; 329; Francisco Fernandez Segado, “Algunas reflexiones
generales en torno a los efectos de las sentencias de
inconstitucionalidad y a la relatividad de ciertas formulas esterotipadas
vinculadas a ellas,” in Anuario Iberoamericano de Justicia
Constitucional, Centro de Estudios Politicos y Constitucionales, No. 12,
2008, Madrid 2008, p. 174; Ivan Escovar Fornos, Estudios Juridicos,
Tomo I, Ed. Hispamer, Managua 2007, p. 493; Joaquim de Sousa
Ribeiro and Esperanca Mealha, Portuguese National Report, op. cit.,

pp- 6.
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3 e By guamy B et A ilial) 408 1) < ) pB aciall (il B
caly «ld aag.ex tunc or retroactive effects L UG 43S g
I R oi L gatas Lalal) daSacall" oi ‘_r“ Thomas Bustamante 2ty
ex  Jeiaall dpcailly (g poud )1 5R o) DA (e (988 4y gl a2 (Ds)
(o O a2 W) 05 iy O Ay i) pe (Pe) O 2283 Aa o) cnuine
Jay alulaiall (e 42\3,.\333\ gé gy .pro futuro daSaal) paaad Jalieal)
;&ﬁhﬁém&bbﬁ‘ oda (Jia
5 SN AVl (Bl ciladd SUia ()5 ¢ g -
(Al Aelaial Aalaa -
Gy e JUA e V) Ll sl 310 ol ol Y Basld i oSy Y Y
LAy e gl Jalsy g8 o dasal) pliasf &l
Lada) 4 ) ghal) daSaall alSaf by yead a3l GUatl) apaail a3l ¢ paa A
sCnila e G Saal) g gl pang 5 jabial)

(1) See: Law number 9.882 of 3rd December 1999: art. 11; and Law
number 9.868 of 10th November 1999: art 27. See in Thomas
Bustamante and Evanlida de Godoi Bustamante, Brazil National
Report, op. cit., p. 26.
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1A adgall o rlia Ja N 394/A/Y Y cplag M) £V V00
http://www.ahram.org.eg/Archive/1999/8/11/OPIN6.HTM

-“Every restriction of freedoms or rights shall be proportional to the

nature of the necessity for restriction in each individual case.”

- Ioannis A. Tassopoulos, New Trends in Greek Contemporary
Constitutional Theory: A Comment on the Interplay Between Reason and
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Will, Duke Journal of Comparative and International Law, v. 10, 1999, p.
223-247.
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(1) U.S. Supreme Court. DeStefano v. Woods, 392 U.S. 631 (1968).

(2) U.S. Supreme Court. Adams v. Illinois, 405 U.S. 278 (1972).
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(1) U.S. Supreme Court. Gelpcke v. Dubuque (68 US (1 Wall) 175 (1864).

(2) See Case Itzcovich, Jurispudencia Argentina 2005-11-723, in Nestor P.
Sagues, “Los efectos de las sentencias constitucionales en el derecho
argentino,” in Anuario Iberoamericano de Justicia Constitucional,
Centro de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid
2008, p. 351.
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dma J diaall dlad) 3ac@l -MLL. van Emmerik «T.Barkhuysen
OSLAN ada g 8 Lgual g Jmani ) daSaal) el g g cAilia il 408 ) il ) B
Oly Aliall) 448 ) <l ) 8 U ol Udily (S8LS ¢l g ca lawmaking duty
«prospective effects" aliicea 1T c¥Lall Gy 8 il ) A s2gd dons
29 .qualified prospective "< ga sall Jifiacall" <) il oda Ao 3llaig
(dilia g8 AL Saaall Baclall o maad) sacdil) daSaal) (gaai cclal) oda Jia
Baclall Lgad < jua AN (5 e al) B il phaY) e - AY) Gl (s A Lgid
S A I (o Bayand) Baclil) oda (ha BALEELY) 8 —naad) paddll gl Basand)
cldilaal) Asle ol (gibad) Lgilad e cilas Lall gl Liad) dagaal) o)f JUial)
Al Ao day pa b gy )b A o puad ity () gilal) ¢ 6l (i

LOOE LR ] Llall) g AL

(1) See Supreme Court judgment of 27 November 1981, NJ 1982/503 (Boon
v. Van Loon). See J. Uzman T. Barkhuysen & M.L. van Emmerik,
Dutch National Report, p. 42 (footnote 138).

(2) See J. Uzman T. Barkhuysen & M.L. van Emmerik, Dutch National
Report, pp. 41-42.

(3) Boon v. Van Loon Case,(1981); C. H.van Rhee & Wytze van
der Woude, Effects in Time of Judgments in the Netherlands:

Prospective Overruling and Related Techniques, in Eva Steiner ,
Comparing the Prospective Effect of Judicial Rulings Across

Jurisdictions, 2015, Springer, Volume 3 of the series Ius Comparatum -

Global Studies in Comparative Law pp 65-80.
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At Al LghId o ARluad) cil laal) O () B LEY) caa ¢ alaead) 130 A g
Ailall) A U 4 35S pal) Aalaily AAL Ll Joadl B e Algs A (g gl
the A& UYL adai Lad el alall faal) (o Aliiaa 3 ) guay i
LY @l ,Al the constitutive effects 4iddal) o) declarative effects
Ly ¥l Aol B kel faall (S cAilall) 408 10 40 3 pal) dalasty) B 48
da) I g4 VY. ale jalal) - g gbaalll ) gial) ldy Kelsen S8Y
the constitutive effects "l sd) Cradali Al 4y gl aSlaal) <l ) &
=2 L <of the Constitutional Courts decision annulling a statute
e A fadasiadl dladll ) Al jlaa) cdg ) o L Jadtay alal) oy &) of
B 08 lad] 4y ) giaeal) AaSaal) cuilef o0 cay pdill L8 Baclil) sdgl Lid g g
O o ¢Sy cllid g Lo ) A1 W plava) by ) cdasaal) ol i B ol sl
Ex 8 dla 45,58 JUT Lgd 05 ccVlal) oda Jia b dy ) i) daSaal) il ) 3
oda o} e cpro futuro or prospective effects 4xldiva sl nunc
pie Odnall au i) sl By ) dasall Ea G (L i1 A8 Y il ) Al
aie 4y ) gil) daSanal) a1 o pdil) Juand) (L (5 AT Bl g Ay g
Sas i ~Ayilall) 448 ) o 38 sall aUATY JB A -cad) el Jia b 4y ) gl
QI3 ) ALALS o T Jard) 138 il g cAdladly 4y ) giaual) AaSaall ol cpa ) Bgana
MLl JEY) Bas B o o LAY (e bl Y ) sda Jia By B gl

(1) L. Adamouch, “Esperienza della Corte Constituzionale della Republica
Austriaca”, in Revista italiana per la scienze giuridiche, Milan 1954.
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Aagaal) dllas celld aag (ALl 448 ) 5 500 ad, A1 Axal) Cijlall (5 su
S Slag i) plad) (e Lgasal cillalin -lucalll Jo iy auda gl) 138 g -4y ) giwal)
i Y AN ) cdecrees already repealed W siad) Jadlly ;&5 AN asd yal)
Apilia®l) A0 Ama 5 LT 929 capall S ¢a o dng 13 g (D pany s
daSaal) c i Al Addinad) U sacld o sl ()5S of gam ¥ 138 08 Ol g
A glall) 4y giaal)
i )8 T A adad alal) fasal) agil ) -5 AT Jgad) of Badl g
Cld ) cliagi a8 Ay gl e Clay pdiill L) ddadaiall 4y giwal) aSlal)
(b Anle U guaia alal) fasall 138 b ¢y 6 Al c¥ad) B e (D Leal) gilidl)
Cipad Ea | giadll G (VP Balall LRE g LalUay) 8 Jlad) gb LaS ¢ ginl)
P ) (5353 gl Ay gt pae (NS () g Lay el 138 4y ) i) dasaal)
st ad Al g aSlaal) alal 3 glalall claStaall JS o guadaill ay pdil) 13 43400
Juad Al LRI alaty Lagd (1) aag day (bl o) 5613 Jila <l ) 8 Lgda
4 giaual) dasanall ) A1 dgma 11 UV (8 Apiliad) L)) b Lagaad ((adlly Lo
(Al atal) ¢ 9% Larie A glia ()9S5 (g ) gl b a il BLAY) Craiatial)
Adad) oda Jia Ay Al g adny e oA a il o Jaiiee LYy alall
Oma ¥ Balall) dde 400 jial) LY JS g Aliad) atall i 1A% Cad gl o) caa

(1) Konrad Lachemayer, Austrian National Report, op. cit., pp. 7-8.
(2) (Art. 139, 4; 140, 4)
(3) Gianpaolo Parodi, Italian National Report, op. cit., p. 13.
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Y SA&GU_‘& Qg Al pdilia oL u,,(\%aVMAV aﬁ)u\g}u.“
Bladal) cilay ydil) JUay) AlSa) (pe (U 4y ) giadl] aSianal) <l ) A1 dbiienal)

.the possibility of annulment of statutes already repealed Jxu

MM T Ay ) gt pis (Pl &y glal) daSaal) pSa ay (Ll (A
ex- Jultiasall dpailly ) pdilaa (s 58 AL g pcil) 138 slad) ¢ giuadl) (el LB g
Gl o) Bl A 5 alall i ) Al ol iy Onune, pro futuro effects
res judicata force aiall ;¥ dsaa 2885 (1 (o) Lgiad 2885 o) dyilad
Sl A Ao daSaall alital) (g guanl) 53 Galy LS ¢(article 161,1,a)
¥ - gLl 358 Ll Jlas gl a guai gl -y 4l Ay ) gind pie (S (el (A
Gab Al g palall a8 58 Cijla Al Apiliall) i AN daa) e Bale by e
3529 Badl (dlld aag (£ v Balall e AV 5 88Y) o) gl il all) Lde
LT ey o) dilial) A8 10 (5 38 yal) ALATY 8 alald) oLyl ga LaS - pliiial
Lladll 5 bt LY Sacl o -duiladl) 48 ) ) il Ay y jm
e Y sl @) B Jadiad gy cagana aa g il L e ) dgilial)
LD 1Y) cled Jall Ll

(1) J. Arosemena Sierra, “El recurso de inconstitucionalidad”, in El
Tribunal Constitucional, Instituto de Estudios Fiscales, Madrid 1981,
Vol. I, p. 171.

(2) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional,Ed. Lex Nova, Valladolid, 2001, pp. 104-105;
126-127; Francisco Fernandez Segado, “Algunas reflexiones generales
en torno a los efectos de las sentencias de inconstitucionalidad y a la
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—plad) faal) Jhady dua ¢ gy Ad g3 (B B3 g ga Agalidioa Ay i A
o AY) Gl e (A1) Balall g ) gial) cra (Y0 £) Balall B dnle (o gaial)
Ol Al @ )8l ¢ A - Constitutional Procedural Code (s siwall
Aoma ) 1T Qe g cprro futuro effects duliica JUT Lgd ¢ oS cilay pdall plal)
sy o) Ao el Ay sial) daSaall Lgludal LaS (ga guall) cild old dlld aag
V4 glanl) daSaal) @il U8 g ol pal) Ll b Ay BT A1 0158 O ¢S
L) e Ul aval) cld by cAgiliad) Jileaal) B cilag pdl) sl (alaty Lasd g
salall jsudi JNA (e -principle of retroactivity of the law (silal
Jiba (b i) AU Aililaa) doma 5 JUT i S granat (A1) ) sl G (V4 7)
D Alad) ¢ gilal)

relatividad de ciertas formulas esterotipadas vinculadas a ellas,” in
Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
192-194.

(1) decision STC 0041-2004-AI/TC, FJ 70, in Domingo Garcia Belaunde
and Gerardo Eto Cruz, “Efectos de las sentencias constitucionales en el
Peru,” in Anuario Iberoamericano de Justicia Constitucional, Centro
de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
281-282.

(2) decision STC 0019-2005-AI/TC, FJ 52, in Domingo Garcia Belaunde
and Gerardo Eto Cruz, “Efectos de las sentencias constitucionales en el
Peru,” in Anuario Iberoamericano de Justicia Constitucional, Centro
de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
281-283.
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Loi _constitutionnelle n°® 2008-) 5wl Jaaaill pai dLui b Ay

e i AN (g i) galaal) &) 3 G Ae (724 du 23 juillet 2008

138 pLad) ad ) gill cpa (1)) Balall Cpa A oY) 5 8L LB g el 4y gl pae

Sy e apant Al (g gil) udanall (o935 aa ¢ ) RN S g S (e el

clBadlall el ey ) pdalall B ALl Gadl) Ly AN BN Gudd 0 oS
(D gpal) 13 e Ay

ARl ) dpia B geay sWAIY) 9 Ay giaal) a2 aSa o G g2l Y ) -
ex nunc s&ka Sk abrogation slY) sa ((Y/1Y) Balall Wég (el o
L) ddabad) @ )5 4By ¢ ex tune 2>, AL annulation sWY) gl ¢
e Glaa o g (D5 6LAN el ol Ylae) pdilan S p LAY 4 &

(1) See Francisco Fernandez Segado, “Algunas reflexiones generales en
torno a los efectos de las sentencias de inconstitucionalidad y a la
relatividad de ciertas formulas esterotipadas vinculadas a ellas,” in
Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
175.

O YV (B s simal) Joanill g L B 8 (5 i) (ulaal) (Cihalllae daaa daaa 3 (Y)
Ao pa@lugasa YA gl
pe ol &y gisdl) ate aSa o Ao A giuall ¢ (YAY) Balall paili (3 GMA e g ()

AN G Al Y g siall AGIAAY) Baslal) 3L a gy (e 0 LT gy ) ghaall ABUaal)

pis iy DU (AdaY 4y ) gl Bac B CANAS Ay Hl) Bac Bl Lgad ¢ 63 Al AN Y an )

AN Bas il M 4 gs e ) 0 BT Ay ) giaul)
- "Article 282: Effects of a Ruling of Unconstitutionality or Illegality:

(1) A generally binding ruling of unconstitutionality or illegality produces
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AN A g W) Jead) amy (B bl 0,80 Le DA e dlld g cdue g ydiall
O 1S ) s A 09 O (A (Y/1Y) Balal) Lgina g (Al Aalad) Bac LBl (ol (1 g
Lad g cdpana ) By o) (B Lnga g Sl Qulanall alsal o aglaall (g aSal) i

Loadaall Ll U gilB craday s 31) V30N sadgh (pa V' jal (Y1) Balall
O5=Ss bl 13a 5 s LA AT LA, U daay o) (g gimmidl] Qudanall §gag - ¥
S Al ) ga'ga g Ay glandl) aay atal) i fo S o LAY B g pally
Qi e Al ¢y JANE ) JURTI) 4 ) gleal) adey pLalll ST sla ) Galaall
Ahaul) Al ) Ao g3 a3 (e s AT B (el (ot ey O Ale
aiay padal) pall) elal) ) ela ) diaag of (Say 4] 1) nag aSlaadlg
algal) pany saiud Laly 3) ¢Cualiall g 3188 (o Saall) (e L 5 4y ) gind

its effects as from the entry into force of the provision ruled
unconstitutional or illegal and determines the restoration, with
retroactive effects, of the provisions that it may have revoked.

(2) In the case of unconstitutionality or illegality due to infringement of a
later constitutional or legal provision, the ruling produces its effects
only as from the entry into force of the latter.

(3) Cases already judged are safeguarded, except if the Constitutional
Court decides otherwise when the provision concerns penal or
disciplinary matters or illegal acts in violation of mere social rules and
is less favorable to the accused.

(4) When required by legal security, reasons of equity or public interest of
exceptional importance, which have to be justified, the Constitutional
Court may fix the effects of unconstitutionality or illegality in a more
restrictive way than is provided for in Paragraphs :(1) and :(2)."
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S AY aSladd) g Ao 1Y) cilgad) plang B (0 gSBY Gadal B aSlaall i Ay lay)
) Jaanl) o) ja) aey La ) aSad) jlaa) ol 1AL A5 el ) Juad

Al (Al 3 g g Ja g pid) aaay" 10 g gl Gudaall (Y/7Y) Balall a1
Ad) ) nag Ay ) gl adey agSaall ail) Lhiaal Al JEYL Gulual) Lgd
Lhaad AN UYL ubeall Lgal) 13LEG) Ay A1 Ja g pdd) puday O Gudaall g
(@ Gy oudaal) adag (M) o Ll g il J4B Ay ) giund pday  gSaall (sl
pary sabial) aSall Uaa ) VAT oy o Bas o Alla JS (A« o o pulanall gy
LLatl) 8 A8 duaag al g ygiudll 8 ail) of Jo& of el ga O gl
@ 1) Gy o S s A a1 ga 5 Lghay Bale) JuadY) (e Adl g clgad Juad Al
Chagiony analil) 138 Of il gl (g (BT Ay gie aBgi ) gaill 1 Gkl ade
pliad aa Wudia aaTil) 138 00 LS asn gad o duadiSall 81 jally (ulal) axe
DAl LAl eI a5 e Vel g (601 e 811 40 g} Guta

PR O

(1) L’effet immédiat contentieux des inconstitutionnalités prononcées a
posteriori : de la consécration a I’abandon d’un principe contestable,
voir a : http://www.droitconstitutionnel.org/congresL.yon/ CommL A/
A-bonnefoy T2.pdf

(2) CE, Ass., mai 2004, Association AC!, Rec., p.197; AJDA, 2004, p.1183,
chron. C.Landais et F.Lenicd; RFDA, 2004, p. 454, Modulation dans le

temps des effets d'une annulation : un affinage de la jurisprudence,
concl. Serge DEYGAS.
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ex Bk JUT Lgd (58 Ay ) ginal) dasanall i) ) 8 ¢ a8 ) (Ll g S (A
() 1Al Agilia Llad 3 jalall duilgill Al < ) a3l @ ¢ nunc effect
g giadl) daSaall ) 3 MAS 2 g (pe L 50 gl Y lgdhy ) gl adad Cull (o guad
aidlall g asad) (el JYA (e 0 gt (Say (ALl ALGRY aSal) o) Ay Lag
Grib e U3 Al g (dy ) gl daSaal) ata aay (Alad) @i 40 A (o guaill
b b gad) b doilial) @ Llally Gla Labdy dilial) cile) jaY) agaad
right to demand the issuing of a new individual ¢2,2 JJ)8 Jlral
A aSaall cuand i) A Il Gald ¥ g 3 3 ) (Y e Y Ada mia act
il (L8 calal) oda Jia Ay . sl A el Ay ) g 4l 5 ) 38 4y i)
DB A (e el A Jgla3 Y B DA adly 0 caag (g2 AN L)AL s
4 giuall dasaal)
Ay sial) LaSaall el ) )8 UL (3hay Lagh Lalall Bas il (b Ly A g
Led Qs il I AN 0dd (O (o Lgds s g adad Ay pill) (a gaaaill £13) dlauatial)
sacld lo plILY) sy da gl g .pro futuro effects Aliicea JU
il o Al sia S o orSay G ol A sl AdEiuall LY
Bosko Tripkovié 35wt Jsiug retroactively (22, Sl 43 Al 45 5141
retroactive  A—ma LT A (983 () Sy Ay ) giadl) AaSaal) i -8
32 )% Ao gy Mg dla (2 a5 addi JS O (a9 Ly - consequences
adad g ) giansl) AaSanal) 4SRN (g1} ¢y I ) 13liiad e Ui o 3ka i gl

(1) Sanja Bari¢ and Petar Baci¢, Croatian National Report, op. cit., p. 8.
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g AN AN 1Aa daa jal datiial) dalud) ) Ltk ady o) 0 ) galay -4l giasd

Cra daad aulady A0St g (Ll G Aaa) pal) qulla B gad) 138 0 Badly (I3 aag

s Lasd i 3 g,81)

oo gl A gba Y Baa DA BN Sale) gf Anal el qalls ad5 5 ) g ya g -
,M}‘S%ﬁ‘é%ﬁ)\gﬁmﬁ‘@‘jﬁﬁ@)ﬁ

S R i) A B jalal) 2 ) AN e daa pal) e il -
SOOI gial) dasaall duliadl) 408 ) il agas

daSaal) il ) A Jaiaall a0 VL (3lady Lagd (LSU gl 4y ) g (A9

O (£17) Balall el dlgdy ) gl adad Cilag y&ill pLad) Ganali AN 4y ) gl

4 ) gl daSaal) alal dagiall il bl aliiadl 1447 diad (FA) 4B ¢ gildl)

dadia e Baeld o it -Agilia el ja) A jalall asald) Gl 3 c4df e

s Ay ginid pde (i 4y ginnl) dasaal) afia LB cday 14D o - ) gt g
OnEaslaal) Saley U day 32l

(1) Article 60 of the Law on Constitutional Court.
(2) Bosko Tripkovi¢, Serbian National Report, op. cit., p. 17.

(3) Article 41b of Act No. 38/1993 regulating the Proceedings before the
Court states that “if a judgment issued in a criminal proceeding based
on the regulation that is in inconformity with the Constitution has not
been executed, then the ruling of the Constitutional Court on
inconformity is a reason for a re-trial.”
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oy )1 5 Aginal) el 2y b 5 jabad) 4ol el I ety Lagdg

oA Ly ji 1) culal JiNY L8 I3 aa g oy giadl) daSaall asay ALY gl
obligations imposed by such a decision WAL UiSaa &% Y &l ) 4l
Aoy piil) (o gadl) 3023 ¥ 5 . Veannot be subject to enforcement
(g giudl) daSaall il ) A& ex nune effects 3 _-dbmll JUEY) dasl 33 ) guay
gLl A gl ae) g8 (lgilia B B oAy i) AaSaal) Cu ) IAT
s dpad JS By ) gial) daSaall Mo Giag cad (g o gadl) 10k (o
ai (g <Legal certainty (5Ll e i aadies Cuils 13) La 233 of Baa
e i af o) dlaa |80 LgasSad @i 3 o dgalSal a0 YL macs
¢l i 01 ol a9 cprinciple  of  constitutionality 4 giowall
2 AAY) e i g (L 150 Lgeasal qui 5 6 ) gloal) ol BaclBl gl
Lpalal) (53l G 2y Ay ) gl g (S IAY Y ¢(shana e SUS G s Y
el Lgdh ) ) Algd A cclla dasaal) G 2 Lrule of law (i gildl) asal
Adilhaa B ) gacy (95N aY) Tapa Gkl Jglall @ (e ASY (Ll Ay gl faga
ex tunc substantive L s« Lz 140 Lgasal o daSaall &) ,8 od (a9
lad) e Baclil) Gudai o)) Agalall daSaall jgan W AS] (3 nag effect

Lo Seall

(1) Jan Svak and Lucia Berdisova, Slovak National Report, p. 6. See also
decision III. US 164/07. Idem, p. 8.
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DY) ol Tasa ) a8 ) 680 c LBl JAigy daSaall o) JoB Sang
Aay ooy ad fasall 1A (S () 9 (galSaY the substantial effectsdze g gall
LVALIS B ) gy

Laall e Y Ao da) ja ¢ prilual) gali «s AY) Jeall (arg Ay
G99 (L) gl adat Ay Jil) (o guaill plad) Alaaiall 4y ) giwal) aSlaal) alSay
O i g 5501 581 B Jad) 58 LaS ¢ gabead) LI ) 5Ly

(1) In the opinion of Jan Svak and Lucia Berdisova, a bit more
“sophisticated” doctrine advocates e.g. the Constitutional Court of the
Czech Republic. If we should describe it in an simplified way, the court
prefers ex tunc substantive effects of the rulings on inconformity of
legal regulation on the proceedings that are not validly decided only if
the ex nunc effect would infringe the fundamental rights and freedoms
of aggrieved persons. And so a judge of an ordinary court can apply
unconstitutional regulation if the fundamental rights and freedoms will
not be infringed. See e.g. decision of the Constitutional Court of the
Czech Republic No. IV.US 1777/07 and other decisions mentioned
there.”See in Jan Svak and Lucia Berdisova, Slovak National Report,
op. cit., p. 8 (footnote 11).

(2) Hernan Salgado Pesantes, “Los efectos de las sentencias del Tribunal
onstitucional del Ecuador,” in Anuario Iberoamericano de Justicia
Constitucional, Centro de studios Politicos y Constitucionales, No. 12,
2008, Madrid 2008, p. 362, cited in , Allan R. Brewer-Carias,
Constitutional Courts as Positive Legislators in Comparative Law,
XVIII International Congress of Comparative Law, International
Academy of Comparative Law Washington July 26-30, 2010 p. 105

(3) Art. 94.3. See Humberto Nogueira Alcala, “La sentencia constitucional
en Chile: aspectos fundamentales sobre su fuerza vinculante,” in
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ex nunc &bl JUY) Glio gilud) fagall cd Gaday (Ll g B g

= Ay il (o gua il LA Al tiall 4y glaal) aSlaal) &) 8! effects
radall ) 3 g8 Cjla Al Apiliall) AlSally (lay sl aa OS] g oAy ginl)
ASadU doma ) UM Jlae ) Gl da LS 1) Ailind) Jiluall g cres judicata

Odle o gsall Jgial 3 pally ) ) 4 ) siul] adny 3 jalall

aStacall alsaly dma 5 1JUT | giall (e (VAY) Balall daa o) g S A

G o ) e el gy ) gind piad dmy Hdil) o guaill plad) Dadaial) 4y gical)
JAY ¢ camparo 4 i) (§gial) ) (g gle al Apeailly ¢ Ry gl @3 ¢
pro futuro 4xldice JUT 5 gw gl ¥ g )l Ay gid p2e oo cradaly s 3l)

Oeffects

O e a8 o (Ao g 8 Jlall 5 LS (s AY) Jgall (el A
ex nunc, non daa ) e 5 pudilall JUEY dagal) dua e (R dalad) Baclal)

Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
297.

(1) See decision S.C 1426/2005-R of November 8, 2005, in Pablo Dermisaky
Peredo, “Efectos de las sentencias constitucionales en Bolivia,” in
Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p. 86.

(2) Ivan Escobar Fornos, “Las sentencias constitucionales y sus efectos en
Nicaragua,” in Anuario Iberoamericano de Justicia Constitucional,
Centro de Estudios Politicos y. Constitucionales, No. 12, 2008, Madrid
2008, p. 101.
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plad) cpaali AN Lilad) daSaally 4y giwal) 341l &l ) il retroactive effects
Blall & o Ladad) daSaall alaial) ¢y oIl (b (gl ) gl adad dmy Jid) (o gaaill
Al sl) 08 50 e ) A1 Adia ) LSV agans ddal Lalel) daSaally & ) gl
48 50 ol L 1 8 il 13) La daad o W gaiag Ay gidd] B0l o) (Ll nag
Osaa e Alla 8 G dra ) o Aobiins AT \gd ) sS Ailiat

daSaall J iy dima Allut) 4 jliall cld ginadl) iy (S sl B9
a9 (Lgil ) AT a3 Y sl ddala (J) sal) aan A Al jadl) 4y ) gl
L BT qus 5 A ) Al ok fag

QLAY J iy ¢ ALl Geal) e ddailaall Jaal (e LSy LS g

the Law on the Constitutional Jurisdiction sl sLadlly (alil)

(1) Allan R. Brewer-Carias, “Algunas consideraciones sobre el control
jurisdiccional de la constitucionalidad de los actos estatales en el
derecho venezolano”, in Revista de Administracion Publica, No 76,
Madrid 1975, pp. 419-446; and in Justicia Constitucional. Procesos y
Procedimientos Constitucionales, Universidad Nacional Autonoma de
Mexico, Mexico 2007, pp. 343 ff.

(2) See Jairo Gilberto Schafer and Vania Hack de Almeida, “O controle de
constitucionalidade no dereito brasileiro e a possibilitade de modular os
effeitos de decisao de inconstitucionalidade,” in Anuario
Iberoamericano de Justicia Constitucional, Centro de Estudios
Politicos y Constitucionales, No. 12, 2008, Madrid 2008, pp. 383-384.
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(1) Allan R. Brewer-Carias, Constitutional Courts as Positive Legislators in
Comparative Law, op. cit., p. 106.

(2) See Tesis jurisprudencial P/J. 74/79, in Hector Fix Zamudio y Eduardo
Ferrer Mac Gregor, Las sentencias de los Tribunales Constitucionales,
Ed. Porrua, Mexcio, pp. 69; and “Las sentencias de los Tribunales
Constitucionales en el ordenamiento mexicano,” in Anuario
Iberoamericano de Justicia Constitucional, Centro de Estudios
Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p. 248.

(3) Humberto Nogueira Alcala, “La sentencia constitucional en Chile:
Aspectos fundamentales sobre su fuerza vinculante,” in Anuario
Iberoamericano de Justicia Constitucional, Centro de Estudios
Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p. 297.
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(1) Christian Behrendt, Le judge constitutionnel, un législateur-cadre
positif. Un analyse comparative en droit francais, belge et allemande,
Bruylant, Bruxelles 2006, pp. 280, 281; 436-437.

(2) Hans Kelsen, La garantia jurisdiccional de la Constitucién (La justicia
constitucional), Universidad Nacional Autonoma de Mexico, Mexico
2001, p. 84.
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(1) Joaquim de Sousa Ribeiro and Esperanca Mealha, Portuguese National
Report, op. cit., pp. 6-7.
(2) Christian Behrendt, Le judge constitutionnel, un législateur-cadre

positif. Un analyse comparative en droit francais, belge et allemande,
Bruylant, Bruxelles 2006, pp. 280, 281; 436-437.

(3) Allan R. Brewer-Carias, Constitutional Courts as Positive Legislators in
Comparative Law, op. cit., p. 107.

(4) Decision of 20 December 1999, K 4/99. See in Marek Safjan, Polish
National Report, op. cit., p. 5 (footnote 12).
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(1) See Tesis Jurisprudencial P./J. 86/2007, SJFG, Tomo XXVI, diciembre
2007, p. 778. See the reference in Hector Fix Zamudio y Eduardo
Ferrer Mac Gregor, Las sentencias de los Tribunales Constitucionales,
Ed. Porrua, Mexcio, pp. 63-64, 74; and “Las sentencias de los
Tribunales Constituticonales en el ordenamiento mexicano,” in
Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
252.

(2) Ivan Escovar Fornos, Estudios Juridicos, Tomo I, Ed. Hispamer,
Managua 2007, p. 513; and in “Las sentencias constitucionales y sus
efectos en Nicaragua,” in Anuario Iberoamericano de Justicia
Constitucional, Centro de Estudios Politicos y Constitucionales, No. 12,
2008, Madrid 2008, p. 114.
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(1) Jairo Gilberto Schafer and Vania Hack de Almeida, “O controle de
constitucionalidade no dereito brasileiro e a possibilitade de modular os
effeitos de decisao de inconstitucionalidade,” in Anuario
Iberoamericano de Justicia Constitucional, Centro de Estudios
Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p. 377.
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(1) “Constitutional Courts are interpreters of the Constitution, and not
interpreter of statutes, except when doing so in connection or in
contrast with the Constitution”,Allan R. Brewer-Carias, XVIII
International Congress of Comparative Law, International Academy of
Comparative Law, op. cit., p. 108.
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(1) Ivan Escobar Fornos, Estudios Juridicos, Tomo I, Ed. Hispamer,
Managua 2007, p. 497; and “Las sentencias constitucionales y sus
efectos en Nicaragua,” in Anuario Iberoamericano de Justicia
Constitucional, Centro de Estudios Politicos y Constitucionales, No. 12,
2008, Madrid 2008, pp. 104.

(2) “In order for an interpretative decision to be within the functions of the
Constitutional Court, it is necessary that the interpretation, or the
normative content that the Constitutional Court establishes in
harmony with the Constitution, be really the consequence of the
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el 0 ¥ 9 cnot allowed to create law ex novo 23 (- U gild (i o
Alatl) 448 ) Jilua (o4 Jadl) (gl B QD GAS 51y Aa clay pddl) Jaad
pSlaal) daga (1) <Y+ v 0 (B (Ll gy (B Ay ) gaal) daSanal) g ¢ gimall 130 (A

1y ghesal)

Jedad 093 A gl Qe guadil) (saag ra Apiad o el

¥ dasaall o i i) galll (8 ¢ dral) gy (A 5ild pal GI8

Al of Addia ) 130 @l g agan L I8 Lad (Al (JSdny

GHAS O ¢ ppendil) B Lgui 9 3 pdilia JIA (1 (W gaay (pud Apilial
LINASL L 445 gilB U gaad

constitutional requirement, and the result of a “new” provision without
constitutional foundation”, Francisco Javier Diaz Revorio, Las
sentencias interpretativas del Tribunal Constitucional, Lex Nova,
Valladolid 2001, pp. 296-297.

(1) “only establish the sense and scope of legal provisions, without creating
of modifying a new legal text. In this sense, the provision interpreted by
the Courts does not constitute itself in a new legal provision, due to the
fact that the judicial authority by mean of interpretation does not
create different provisions.”, See Decision S.C 1426/2005-R. of
November 8, 2005, in Pablo Dermizaky Peredo, “Efectos de las
sentencias constitucionales en Bolivia,” in Anuario Iberoamericano de
Justicia  Constitucional, Centro de Estudios Politicos y
Constitucionales, No. 12, 2008, Madrid 2008, p. 86.
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) AN G (g sianl) Y JA03 Tpaa U gid 34y ol dd o DA
08 (AE pad pra aaad G YY) OSay ¥ Ay ) giadl) daSaall &y pandl)
LM gl (e pail) cra pdilaal) GELENY of L) (d sk
aSlaal) L i il de gilal) 3 gl 03 e a8 ) o (LD aag
Gl (e gl g JAAT Ao Bagas il pdipe 2o g8 AT clgudl o LD 4y ) gl
4 glaal) g Baclucall jla) Uiy 3 glava Aoy Hill (il gl A 4y gil) aSlanal)
dadaldl) clay padil) (gUal pw gl Al (YA Gany B ogay sl e g pdall
Cpll c Aua¥) £ pdiall (a s g A Jaaali g ¢ oad) Lalina ) g La ) jpedill
) JoRl (S ity (A o) <ol 8l o3 o Cpai 1) Gl ) tiag
lall Gy b g odall 4y gianal) aSlacal) LALLS () A paadil) e ) il
hidden decisions of clear (isU (jgadan cildidd il B o

294 a o0 il 4y i) aSaal) 0 =iy s <Ppormative content

(1) See Decision of February 2, 2006. STC 0030-2005. See in Fernan Altuve
Febres, Peruvian National Report I1, pp. 27-28.

(2) Francisco. Fernandez Segado, Spanish Report, op. cit., p. 20.

(3) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, op. cit., p. 97.

A 3LaB g huusgdlall Srgoedl Ml



G9LL Sasea u 9/ (YWY dad) WY adall

e dld Giaa dBg g sdial) Ba) ) S Aa 2 ) A QX g clan¥) g il
Ol g Lilall ¢a JS (A Jlal) Janms
) Francisco Fernandez Segado Jiw¥ jadey Lileud 88
0da ¢ pviny g Al Ay giudl) A aSaall 4y puce 851 il jlaall gf <l ) Al
i 16 (I3 (pa , peacl Alabeud 11LE jaia g Uipoua Lasiiad™ JS&5 )i &)
M Y A glg YE D alall (STC101/2008) ady daSaall i ¢ Jlall
ala aaBBT 3] goa (gaa] &y gt pdS (5 583 (B &y gliadl) daSaal) 4 iliad
GHLAN Jadad aay YooV (8 Jaaall Regulation of the Senate ¢ g:éd)
.the Organic Law 6/2007 of the Tribunal 4 siwall daSaall (5 gaal)
4 ) gill daSaal) pliae cpmad Glda Baa £l ) A a3 ¢ AY) (gl 138 88
BLAABI (b o) yaY) 1igd Labgg o(V1 5alall cra g1 5 801) Ll cuila ya
callaal) uila (e Gandipal) G (0 QUKD ¢ ) (udae il (e Cpa TRl
il al) () iR 8 Lgule (ya guaial) Ja g il LS8 g Aliiuuall cilelanll dmy sl
o3 b (aialy ¥ ¢ el e o ey (ajle pall) 13 IS g ¢ gudl) Gulaal

(1) See for example, Helmut Simon, “La Jurisdiccion Constitucional,” in
Benda et al., Manual de Derecho Constitucional, Instituto Vasco de
Administracion Publica, Marcial Pons, Madrid 1996, pp. 853-854.

(2) See Francisco Fernandez Segado, “Algunas reflexiones generales en
torno a los efectos de las sentencias de inconstitucionalidad y a la
relatividad de ciertas formulas esterotipadas vinculadas a ellas,” in
Anuario Iberoamericano de Justicia Constitucional, Centro de
Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008, p.
167.
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oudaall i (184b 3akall) & gidid) (ulanal aliial) ¢ il A Asle L guaia L
Ot LS dae ) 3B Ay piil) Gudlaal) 03 2585 Y Leddie gdi pal) il
) I ) 13 (355 Juateal) (pa 98y 38 g cBaral) el b cpuadipal)
i O Lgda IS paatay cbilond (8 Ly pd Uadana pdies dap 350 9 A
D (Bdipe Y ) Gy ] a2 gl cpadige
pae el lguad ) (Gl (o () gianal) daSaall @) B ¢ V) Algd A
i e paads () - el B3 ) £ gua g pf )~ el A YA (a9 Ay gl
Gty Lagd 4503 Alaea ) Ul iy 4dt g Agaae Alaea ) Jakd udy ¥ (" il
the“suitability”(idoneidad) of the candidatescsa—disall dasda (520
Cile ganall lacd) il 138 GLd (e O gl gl (a9 F 90l Gadaa anidil B g
G Y B AR el Bl A%, sy (uandi e g RS 0§ add) Galanal dailal )
daSaall o dd ey 4y ) gial) daSaall (g guand) ¢ gIlAl e (Y1) Balal)
Bacld il ¢(5 pmeadil )8 DA (e cApadl) oda B Cuald 8 Alal) 4y ) giual)

."\new norm contra legem (5 $l&l Lail) CAlLAS Saaa

(1) That is why Francisco Fernandez Segado considers it a case of “science
fiction,” in Francisco Fernandez Segado, Spanish Report, p. 35.

(2) See the comments in Francisco Fernandez Segado, La Justicia
Constitutional: una vision de derecho comparado, Ed. Dykingson,
Madrid 2009, Tomo III, pp.1031 ff; F. Fernandez Segado, Spanish
Report, op. cit., p. 35-38.
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Uiy ¢ gimall a9 A skl ¢ giaall Ga (FYT) ((FFO) Cialall g
(s alpal) Agllad g glo oM glaual) M Gualig paendli Ban g (lasa A W ga ) B
4 ) gl 3 1ad) 1499 ) gice Wi dqad) ol £ odid g Ay gimal) Ac) gl g
aa (YUY Balall g 1 Balall (e (A6 3R8N) (5 ) g slizad dgas Lilad) dasaally
Balall) Lgdhy ) g adad cilay H&il) eLad) Jlaa (B 4y paa cillalon B lall o2 adial
iy Ao sl gad dpiliall) A8 U 4 58 jal) 43y phal) o3a (gdadily (Y'Y
fo il A giad adad dpadid) (5 e ad) D B Lay ((aSlaall) ) 5 gadl Baaaia
¢} ki Eay cpopular action for unconstitutionality of statutes
Jadad) daSanally 4y gl 3 slall alal 3 dilia s so Al @ O Gl ga
adylal ) B 8 (Lal) daSaially 4y gieal) B ilall <y (i ) ALYl g
~ A FD g i g e DY e VY D il (V0 VY)
a recourse for abstract _giwall sl pudil) ) o galll 4
@Y S el 138 o)) aglaall Gy interpretation of the Constitution
dasaall ) call apadi calal) alaall g ¢ gosa gand) () 9l gal) 13 8 Lay <ol ga
29 A sial) gl 43 g e galll ¢ gadaa g g b eSa jaual SO Llad)
Gl el 5 ) el AaSaally 4 ) gl B0l ) gaay (3653 ccilad) oda S

(1) Decision No. 1,077 of September 22, 2000, Servio Tulio Ledn Briceiio
Case, in Revista de Derecho Publico, No. 83, Editorial Juridica
Venezolana, Caracas 2000, pp. 247 ff.
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agaill dal iy L s 13 658 O g0 gyl (o guaill da3la
g 4ol o guall) 2a o gualal) ppedil) qalla 0 el o i g Ay ) g
(AT S gal) e ol ol ladal) AaSacally Lpadpad) Ay 1oy 3 00aN ) adly o quag
¥ 8 A 5 Al ok o D Saag Ay siaal) B dIad) ) adl o e W OSUg
ol darti aBy ) giantll padl g0 cilay il AaY & ppedi Jaat o Lgd Sea
S g} paeadl pladiad A g pia i Ay shy (lual) Gl B8 i)
Lol pedil o) g AL
4 sial) 3 aIad) o) (D g Sg il B dY) (Al 13 Gas B
@ YA i Ve B alall (Ve g)) ad) AN B cciliad Lidal) AaSaally
O A gganll alall alaall (e atlall ) gicall e (YO A) Balall jpudil) culla
e peadil ol A Zlial oS5 Al A Balall 038 el (ha Yy A ) gleaal) 3 a0
o sbad) JLaia) et g dglea G gild (e (YY) Balall el o) g8 (@Y
(=3 .Protection and Promotion of the Investment Law Y444 ale
A Bl M) jeil) aa LB gia pla Balall odgd daSaall yaewdi o) ATl cuddl)
(Aol 9 3dl) A gal) A88) gal Lale fapa (panalii Balall oda o JISI) (5] calal) oalaall

cogidl) Cra (YOA) Balall Lal A gad) ansasl) ) laiia) cile jlia D) e

(1) Decision 1541 of June 14, 2008, in Official Gazette No. 39055 of October
17, 2008.
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9 paale £ b a e Y S Lalg , Meile Slial) 4y gentit Al Jilagl) e s A
oeaitl) cullal B8N (i 3 O gial 1) (e (0950 ATD Balal) 2dh (B il
ixal i ga ppeadli Ao J guaal) G dgddiil) dlaldd) Jlaa (e paal) g gial)
Cma (YY) Balall ki Ao Jgaad) 5 AL Slg ¢ giall ca (YO A) Balall
skl o Jpaall Laaka (S qullal) 13 () Ul J 68 Sy s ¢ Jlaian) (y5ild
o A gl il (pa A0l AV Alpal) A88) gal) Cpancali ¥ Balall o2 (4 g& " (pma
o 931} assal)

Attorney General of the sl alaal) oth dalld ddayy
Ca (YY) Baball Gl Gy S Lasa Lilad) daSanally 45 gial) 350400 (e Republic
g aadl) o Al gal) A8 ga iad Ll Ao L juudl jean ¥ Ll () gilB
Bl g asSail) L) o gallly 13 ik Ul o Cpaali ¥ Balall 03 ()5 ¢ gal) anaill
cildalod) Guila (e AUS 321 Y1 e g padl (BleY) O Balall ada 85 Y (s A
U A (ol 2B (eI 138 (58 S o gd) asatll p guadlly Al 340
el 1 Jia dal pa ety AL

o Aasaall slac aaf dlld ) JLET Les -l @l e ol gl g (a9
I (e Llal) dasaall (ra J guaad) Ciagion pped Galley —atall (bl ) 44
<a priori judicial review 4&ilul) 4:La8l) 4180 Gglul JMA (pe 1A gild

(1) Id.
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Ladad) daSaally 4y ) i) 3 _dlad) i)l Lgsd cliad (5 pdf dpad b
Bl oda casaa (Y v u g oyl o B jalald) (01)) ad ) ) AN JA g dl)
(Lgale da g hal) Apadlly Lilia L1 09 ¢ g9 ex officio Laio aSay
Lalad) AaSaall (g 291 il gall alaf sl aY) o Wb caal g1 &3l j2Y) 201 1)
da 3 SaY) aSlaal) (e Llad AL ) d e 0 il gad) oda ) i Lasie (Jaall
OV g gal (o) ppeudliy 4 ) gial) B yilal) a8 ol cApuall) odn (A8 1god Juadll
a3 aY) aSlaall (e Adlaal) Ll &l gtaial) AU GY) o) pmaY) 13
syaal) o gilll) bla 8 AL a4 iSlg (L) gis Lalli Gt avocamiento
il ol Lglatit by Llad) AaSaall o) el gl (a g Llad) AaSaall (L muiliall)
direct \guaie aSay o) g sl & jdiaS b puali 2B (Apcall) 0db (A Ary Hddl)
oeadli (93 cile) a3l 3o b Ll LY cand ex officio positive legislator
Lo Feall

O Aibiall) A8 1 guda g ASY) il ) () J 9B Sy ) ag
(5 Sl gy il g £ peinall dgan) ga (A 4y giaual) aSlaal) uila (o gasal) W jlsa

(1) Id.
(2) See decision No. 511 of April 5, 2004, Maira Rincon Lugo Case. See in
http://www.tsj.gov.ve/decisiones/scon/Abril/511-050404-04-0418..

%20.htm. See Daniela Urosa Maggi, Venezuelan National Report, pp.
18-19.
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1) CidA 5 ¢ pdial) il (ha V) Lglhand Sy Y e il i (a9 .8 peall Jas
O gh Qdil) Aabia) Guila cpa Jaanll) 1A i £ g ¢ gl LI Slas JSE4
£ diall DA A gall b s AT ddalu (sl cuila
4 ) gal) B il <l gl 8 JASH (ya dal g ) B LEY) ¢Sy calaad) 130 A g
Ao B sl M) -l Al 1A el Cua Adiaall 3 ) Ay g 3540 Lidal) dasaally
officio Wgmaia aSay dasSaal) cuald ¢ ) jill 138 88 Cilay Hil) a2y S -Y 4 Y
A gl pa gadll aal Jiaaly cobiter  dictum 8 -dlse & A8y kg cex
YV A lal) (YY) adyla ) B dasaadl o b s el sda ailly (adliig
Ao b el & il aday Apml) (s gleall (gan) cudady o amy (DY 0V )
il pal) (8 cra (VA) «(VE) «(VY) (R ) ((TA) ((TV) dgall aa Yo o) le
Gyl s 380l B e aall dalias 3509 ae e (V1444 alal A e
(il daSaall alall Candi ) ) Lgdla Jla ) (pe J8 - s el I 8 dasaall
L LAY (poa ~Alleal) Gl cilad) ya (5} G909 o) (g8 pay Lo ) B 2y
23Sl (oIl (e Ll (5 AT Bala Jpaafy - ex  officio Wma—ie aSayg

(1) See Adriana Vigilanza y Carlos A. Vecchio Case, Exp. No. 01-2862. See
in Gaceta Oficial No. 38.635 of March 1, 2007 and in
http://www.tsj.gov.ve/decisiones/scon/Febrero/301-270207-01-2862.
htm. See Daniela Urosa Maggi, Venezuelan National Report, pp. 22-23.

(2) See Decree Law no 307, Gaceta Oficial no 5.390 Extra. of October 22,
1999.
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Lillae Ulad ) b 15158 g lan¥ly et 8 Ayt gl dsmanl ) Je gl
R o iy g (Lilal) daSaally Ay gl 30001 ) 43 categorically rejected
doeldiay) cl@al) j Lo laia¥l s delaad) Ll (§s8all Ualliag (o i
without any legal " Ssi8 A g3 8" 4y ghaal) 300 i jlie) & (g
) cudia g ¢l Al i Aol aday Ayl gl Amanl) il (il g effects
the Aduibgll quil pal) daluas dliSy il pall 28l duald dday g oLy g 3idl)
Lo pad) @l ) BY) AL dlee & ) i) National Tax Service (Seniat)
A 5580 At ) sl sy il g B () 0N B Basna 4 LeS el
A Ay piadl G gilE 3 g da] 4h clac A Lidad) daSaially 4y gl 3l ) 8
usurped legislative "4 i) cllaloclt Llasie )" JSiy 40l Jaad)
Al 95380 Llal) AaSaally 4y it 3 il o ) QUish le | cadyy Ppowers
oM Lgd Cuad ) Al B cuald Ladie £ pdal) cillalu GlaiSly Slad cuald 33
ey B e i Ay phy g Lgalia pSan g Lgadi s8N (1 Lguad) ) dadiaa alaady
(DGR e iy il 56 a guad 2

(1) See in Gaceta Oficial No. 38.651 March 26, 2007.

(2) Resolution of 22 de marzo de 2007. See in El Universal, Caracas March
23, 2007, p. 1-1; El Nacional, Caracas, March 23,2007, p. 4.

(3) Allan R. Brewer-Carias, “El juez constitucional en Venezuela como
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S U e A aled) B L gl Al g AN Lidal) AaSaally A ) giaal) 5 lal)
dilbaial) Jileall Gaamy A 4y ) giwal) 3 yilad) s jaal A1l ) Al Jlial) S
Bilad) cald Eia cdgiaal) cilaSladd) cilp) ) Ao Addadd) Al Y sl
the Civil Azisal) sl aY) Osild o guas aal s sladl 4y ) gial)
lat dalide 48, )b aaad Salal) 03¢d Saaa A8 lua cuisiy (Procedural Law
Al aY) arall Jadaty (Uagl gy giadl) 5 ilat) cuald (Jhallyg (DAl ;oY) aaal)
the Aibiad) e ) il Juasd PIA e Ailind) claSland) Ao 4 dadl)
Gilaad Bagan 48y 4k aaa 43L& G gad Ao «Criminal Procedure Code
Gy Lagdg (DAA) 038 (3 A i) (o gua il Jotad ¢y 93 (81 i) YY) Baall
4 ) giwl) 31ad) cald Agaall e )y (il B Sadad) duladll o Yy

legislador positivo de oficio en materia tributaria”, in Revista de
Derecho Publico, No. 109, Editorial Juridica Venezolana, Caracas
2007, pp. 193-212.

(1) See Decision No 80 of February 1, 2001, Case Article 197 of the Civil
Procedural Code. See in Revista de Derecho Publico, no 85-89,
Editorial Juridica Venezolana, Caracas 2001, pp. 90 ff. And in
http://www.tsj.gov.ve/decisiones/scon/Febrero/80-010201-00-
1435%20.htm

(2) See Decision No. 2560 of August 5, 2005, Article 172 of the Organic
Civil Criminal Code case. See in http:/www.tsj.gov.ve/decisiones/
scon/Agosto/2560-050805-03-1309.htm. See Daniela Urosa Maggi,
Venezuelan National Report, op. cit., pp. 21-22.
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haal) b ) ) BLSYL QUbdY Al o e g sad e pa gadl) s1a
Ladd (L) g3 ) Aaledy

Ladad) A aSaally ¢dy ) gionaal) 3 pi0at) coald ¢ (5 pAY) LLall) (aay b
the Amparo 4 siwal) §dal) Jii) g gbea o oild Jandy Lyl (Aol 344l
Uyl dllisy g glead) odn Ao (duby apaa o) ja) a3l Galy g2l Ao (Law
Laad Gadaty gad Ao Liall daSaall aBiial) g gaall gf il ¢ gl Jand
Obdi (g Ailiall) 448 )11 cilel o) Ao Lgludad caal gl) A Y1 ao) 811 (e Adilh
aa) £ pia Aaat JEST 115 Al e Bayand) A paY) 201 ) o

(1) See Decision No. 1264 of June 11, 2002, Article 201 of the Civil
Procedure Code case. See in http://www.tsj.gov.ve/decisiones/scon/
Junio/1264-110602-00-1281.htm. See Daniela Urosa Maggi, Venezuelan
National Report, op. cit., pp. 24-25.

(2) Decision No. 2855 of November 20, 2002, Articles 40 and 42 of the Rural
Land Law case. See in http://www.tsj.gov.ve/decisiones/scon/
Noviembre/2855-201102-02-0311..htm See Daniela Urosa Maggi,
Venezuelan National Report, op. cit., p. 21.
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dlld (8 Ly caSlanal) cilabatd) g i dumy 523 -8 cAmparo 4 givwl)
5559 b Jall) i (DAmparo e cbda Ll 4y giual) 50l clalaiil
) 38 Blan 5 554
Blal) 81 el Gl1d M dedald caaial clalaidy sda Jia o Badl g
ddiy . g guandl il b agle (o paia oo Lal Gul g clalal) daSaally 4 ) i)
Coald Gua Y0 an 58 ) B jalall (1) Ay ) AN LgaSay B pugd AT Al
Gsdal) 3L Llad saa) B Juadll doulie -duiadl) oda 4y ) giwal) 3 Al
in an obiter WaieaSaygb bl € 3 g cAmparo A giwdl)
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(1) See decisions No.1, Emery Mata Millan Case, in http://www.tsj.gov. ve/
decisiones/scon/Enero/01-200100-00-002.htm ; and No 2, of January 20,
2000, Domingo Ramirez Monja Case. See in http://www.
tsj.gov.ve/decisiones/scon/Enero/02-200100-00-001.htm . See in Revista
de Derecho Publico, No. 84, Editorial Juridica Venezolana, Caracas,
2000, pp. 225 ff. and 235 ff. See Daniela Urosa Maggi, Venezuelan
National Report, op. cit., p. 12.

(2) Case: José A. Mejia y otros, in Revista de Derecho Publico, No. 81,
Editorial Juridica Venezolana, Caracas, 2000, pp. 349 ff. See also in
http://www.tsj.gov.ve/decisiones/scon/Febrero/07-010200-00-0010.htm .
See Daniela Urosa Maggi, Venezuelan Nacional Report, op. cit., pp. 4-5.
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(1) Daniela Urosa Maggi, Venezuelan National Report, op. cit., p. 5.

(2) See the general comment on this decision, in Allan R. Brewer-Carias,
“El juez constitucional como legislador positivo y la inconstitucional
reforma de la Ley Organica de Amparo mediante sentencias
interpretativas,” in Eduardo Ferrer Mac-Gregor y Arturo Zaldivar
Lelo de Larrea (Coordinadores), La ciencia del derecho procesal
constitucional. Estudios en homenaje a Héctor Fix-Zamudio en sus
cincuenta afios como investigador del derecho, Instituto de
Investigaciones Juridicas, Universidad Nacional Autonoma de Mexico,
Mexico 2008, Tomo V, pp. 63-80.
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(1) Humberto Enrique Tercero Bello Tabares, “El procedimiento de
Amparo Constitucional, segun la sentencia No 7 dictada por la Sala
Constitucional del Tribunal Supremo de Justicia, de fecha 01 de
febrero de 2000. Caso José Amando Mejia Betancourt y José Sanchez
Villavicencio, in Revista de derecho del Tribunal Supremo de Justicia,
No 8, Caracas, 2003, pp. 139 a 176; Maria Elena Toro Dupuy, “El
procedimiento de amparo en la jurisprudencia de la Sala
Constitucional del Tribunal Supremo de Justicia (Anos 2000-2002)”, in
Revista de Derecho Constitucional, No 6, Editorial Sherwood, Caracas,
2003, pp. 241 a 256.
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Juan Luis Requejo bl 45881 43 1ab LaS gl ol nally g 45l g 4 gilal) alast)
Jrend) i ciltlate LAt gl (aali ) rLiad Lgamy Al Badaa 3acll 3 g g pac
A i) dde iy ey g sdeal) o siaatl g g Adals 08 (a3 el (ieasY)
ais (e aalil) g sall el 4dday N Michel Melchior 3ia¥) calyg " ) siws
G5 gl b 4gle (o salal) aSal) (b A a2 Gy oy shundl] A 4} Tasal g yiiall ) sin
dady 2l JEEY) of Y Denise Teixeira De Oliveir 3iad) g "y ) siwall
Juallil) (ya 3yl MG g J giSall Gall Aagleal) A jlaal) piad ¢y g3aY B B g2d g0 0" 4
O Glall plite) dAadlaa cdd) 18 Gun dana jua 1) ay 800 JEEY) mlheas Jsa
L) ot daad) Apabpand) g A gilal) o gdall A ghaal) Aaa ¢ ay &l Aabaid) 4 jlaa
& 5gall e 7l 10 & A A AOAY jac Yy e daglee )
.3 ¢http://repository.uobabylon.edu.iq/journal view.aspx?dpp=3089: -
4 sial) Alaal) B ) gdida Cuag ¢ gl sLall) B JLEEY) 4GB ) (lallu Ja3all ae
& 7l Jal 13 cdagliad) Add) ) 0 daadl (A paal) Liad) Ay ) gieal) dasaall e B alal)
g ) Al 3gaa b aaa A+ 3 ¢ hittp://www.startimes.com : AUl a3 gal)
g ) Lagdl) s g laal B plall cililadad) g cily all g (3 gdal) andiis 8 (5 panal)
JUEY (g sdiall alead) glud) e B 1 (s g5 el 2e cYo L pa Y)Y Baldl)
Agalpaad) 2 ol g (3 shad) A8 plpand) g A 1Y) g A gAY o plal) Alana Ll gad (g il

Y Ga Yo e giiall o) v sl olsali (AL <y gl dmala

- Les Problémes de L'omission Législative dans la Jurisprudence

Constitutionnelle  /Questionnaire/pour le XIVe Congrés de

la

Conférence des Cours constitutionnelles européennes/ pl; Juan Luis
Requejo : The Problems of Legislative Omission in, Constitutional
Jurisprudence, Paper from the Constitutional Court of Spain , XIV
Conference of Constitutional Courts of Europe,Vilnius - May 2008 .p4 -
6.
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A YA B aa gd el gl ) il JEEY) e e ada Jia
B9 A gl JBI dga g a quma g JalS Ui Ga -AdSl g (a5 Wb ey
Pl JUieY) o) A Luis Fernandez Revorio 3w sade ¢ gld) 128
«silences of the Legislator "¢ sduall Coaia c¥lay (3l Sl o) gkl

(1) Jose Julio Fernandez Rodriguez, La inconstitucionalidad por omision.
Teoria general. Derecho comparado. El caso espaiiol, Civitas, Madrid
1998, pp, 33, 114 ff. According to Thomas Bustamante, “While a
complete omission takes place when the legislator does not produce any
law although there is a genuine constitutional obligation of regulating
some constitutional issue, a partial omission occurs when the legislative
authority regulates a situation in an unconstitutional way because it
does not cover situations that should have been included in the statute.”
See Thomas Bustamante and Evanlida de Godoi Bustamante, Brazil
National Report, op. cit., p. 11.
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(1) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Ed. Lex Nova, Valladolid, 2001, p. 171.
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£ il A8l g Cpar 030 9 S (B pdicall £ lilal Adlad ALalS dadlae Ciadd Jga - )
ofwll alas 2l 94
Hlay Al 3525 A £ pdiall pdai ully i) Labia i ja dallea caasd Jga -
o gall LB} W ) paad
pIA () panaa arili (48 (3 gAY Lgualdil i Laie Al ST 1 gbaaf il J g0 -7
AaalSa) pay A plad aiay al dld GlS ¢ g gale G al) ) g Al
S B £ guda pa (B g alecall salpal) (e Lo el L il oY) (e
Lol g8 Ay ) giaas
ot | JUi ) 6 D ) (o0 il ot 3t S it il
ol
M Al LY e 38 La g el e gSald™ 0 J gRl) aaks
G Sl (B pladl) quilas (e g gad) Al ) Saa and M ASI) JUESYL"
A i A aBl Al dadlly fag s paal) gAY AU Lgia g (A gila) alall
G ST gh La () Walaa (o8 A8 50 02 Juad ¥ Cupa il Ald) 4B) 5 Y gl
() Bty ALAN ey @l g ¢yl §1 80 pda ) 5 geall gl Badiiall 3 e

0 (o2 pil) daliatid) L jlas (8 lal ) £Lik) Aallas () 18 s daaa 3 (V)
sl A sall o zlia Giadl 13 <074 a ¢
http://repository.uobabylon.edu.iq/journal view.aspx?dpp=3089
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VLR 8 gl &) shaal) datanall Al Jlal)

£ 9 g4 anlaill JAadl £ pdial) Ao aan gy ad ) glal) (LS 13) cad (rag
ety ¥ o) Lgadiiiewy (0 £ pdieall (B (0 duad ) (ana (195 a8 < (ppma
Lgie Jloas g A 538 ol g Ay Al 038 9 AN Caalial) cibgl) iy (g
) A g5 gt (B L Lgde Jloay Ll g ¢ sial) (oaall) alal g piiall
O e g Al ainall Al 5 Ladis dgle baidal) A jlaa godalion o4} alad)
) dalaii) ce 4ulal adel £ pdall adal Ciaa g o il JUSY) e 418 )0
s e ddaa g ) giandl) g3 Jadl) B pudilsall 31291 g o8 (ol 981 Cpau (A Siaial)
pdal adiaall JAI3 o gdll ) 5351 3B s M) A gAY E1 AN uindg ¢ adl gl (il
a8 AiNal ) DBVl (bl clala e dlali (Gl 98 3 g g
3! dapall &ld ) ghdl) a gal A Bataal) cillabid) (g giwl) galaily)
alad) QLA Lyt atay £ pdial) AL La o () Apdadidl) ddabdly (5375 Laa
G g gimal) sLall) ga dpani jgdii U g Banieeal) Jilually ragull LgSISia) g
PIA (e giaidl) gas o Bliad) g & sdiall 4y 83l dabead) G (38 61 gl
Aualatiy £ pdeall Adllaa A gf aaf day 1) ey pal) JUiSY) e 4506 )
Dailada 4 jlas oo Gl il dld g g ) il

(1) Tom Ginsburg & Zachary Elkins, “Ancillary Powers of Constitutional
Courts,” 87 Texas Law Review 1431 (2008).
s a8 gall o prlia Jla ¢ gl JUSY) 5 AU « jale Jals L3 (Y)
https://almesryoon.com/% D8% AF%D9%81% D8% AA%D8% B1-%DS§
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(b £ ieal) Ayl )1 Ble e il 5 (2 pl) JUSY) S (e 223 Y L Allsal adaialy
Al ) g (g il ) dalad) G dlia 22 55 Y D) Ay el o8
JALEN B g pdiall Ay paial) dabed) Ludal) 4 ) gical) daSaal) coasi ad g
G 3 B JAaTl ) g gial) £ pdial) Aoy alla pra £ 9uda g il
;£ ol o Ul g Alad) o3h (8 (A rraay dua (5 ghal
1 8 ddlhlond Adlasind (S g op phially o gia (3 ghal) adaii o))
ol 3 s ) cubgll b g calal) zellual) Wliamd) Lals (L ydiby duad ) L)
G 3 il ) i) sl ala 13) dag jo gaky Adia ¢ V) ¢liuiia
PAY) ) aslaca ga) G ¢ o) Gad dpailly Jal) 2 LaS o5 ghal)
L1 gl A Q3 (S ¢ gad) 13ga

% A3%D8% AD%D9% 88%D8% A7%D9%84-%D8% A7%D9I%84%D9I%

88%D8% B7%D9%86/53-%D9% 88% D8% AC%D9%87% D8% A9-%D9I

%86%D8% B8%D8% B1/843240-D8% B8%D8% A7%D9%87%D8% B1

% D8% A9-%D8% A7%D9%84%D8% A7%D8%BA%D9%81%D8%

AT7%D9%84-%D8% AT7%D9%84% D8% AA%D8% B4% D8% B1% D9
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(suibl| wmdlal
SRl dallad dul yGuiaid| 0N Lauuld el b2l | bt
ol | (ot gt | J b}
B AL Allaal (piniliad ol g addiient Ay giowal) aSlaal) off aadl
ple Al dalla B _dilsa (5 953 (B Juadl) g0t Y o A eyl JLESY)
e AU g (S £ AN £ il Lgnd adg Al gyl JUSY) Adla Ay g
JUE2 ) dga) g (8 dalia bl (38l djband ¢ 584 g Adma (5 523 (A Jual)
(G AN (3 gial) oda Jia ) (ya Aima B8 (B pda
Jodl &dl
el (ool il | JUai ¥ il GBI (P & bl S0l
ciagius AN direct action "8l 5 e Al jeda o) Jodl (e
S S L el LY cla Ay i sda e Al Bl A8 )
A VAVE g aa s Absolute Legislative Omissions (gl
A sl clilacat) daSaa Jedn giaall J1a LS dia A8iled) LS o
pis gl padi cYa b Juaidll dalu Constitutional Guaranties Tribunal

ogieall Jualsl) LA5H g0 Jan gad Ao Ay gieal) (o gualll g i)y ghail)
vy salliy

(1) Jose Julio Fernandez Rodriguez, La inconstitucionalidad por omision.
Teoria general. Derecho comparado. El caso espaiiol, Civitas, Madrid
1998, pp, 244-246.
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(Ol 5 LY Gt Al gl ) gidl) A G Gpale e Ay

5o Qb sl ¢ gial) 138 g S i) B pmdlaal) (5 goad) aldAL 1L g
abs alat) QUi ) ) gt (8 (gllaall g pdil) JUESY) VLA A B udlal)
the Council of the 3 sl Cudaa jgivwall 1An Joi dna (1 4VY
labeat) Ay ) ggand) pund -t Basleia dslpas i 0 Liey -Revolution
lay &l G PUA (pa g giaall JUELRY) (B £ pdiall Jid e Sl 4y g )
Aoy g (Dogiadll ra YVA Balall) apaal) jgiual) (aguat 14T 4y ) g il
Aa 3N Ay 3y gl Ay B g e (Giled) i) i 6 g b duals
organizations with fascist A&l L gal) i)l Clalilall g ) gicall Jlall
M siwall Jg¥) zabiil) 4d a3 o3 alad) g2 5 -V AAY Ao g Pideology
JUEEY) cLa Al ) ol ¢ ay putl JUEEY) LAl &y ) i) A0 1) (S

(1) Jorge Campinos, “Brevisimas notas sobre a fiscalizacao da
constitucionalidade des leis em Portugal,” in Giorgo Lombardi
(Coord.), Constituzione e giustizia constitutionale nel diritto
comparato, Maggioli, Rimini, 1985;and La Constitution portugaise de
1976 et sa garantie, UNAM, Congreso sobre La Constitucion y su
Defensa, (mimeo), Mexico, Agosto 1982, p. 42.

(2) Jorge Miranda, “L’inconstitutionalite par omision dans le droit
portugais”, in Revue européene de droit public, Vol 4, No. 1, 1992, pp.
39 ff.; Jose Julio Fernandez Rodriguez, La inconstitucionalidad por
omision. Teoria general. Derecho comparado. El caso espaiiol, Civitas,
Madrid 1998, pp, 249 ff.

(3) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Ed. Lex Nova, Valladolid, 200, pp. 257-260.
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Ay 1 Lol 8ol Gulaa ila Gl e o g 28 (3lhaal) 2y pdl)
") a political mean of control dslsul) 4,8 1
Alall (Parecer 8/1977) s )2 (A cpalaall uagl (VAVY ale g
s 0 the Assembly of the Republic gbalssdl ¢VAVY Gujla ¥ 8
Lad VAV giaud O (£7) Baladl () 3881 &I Jal (e Ay pd il o)
s A e Ao jlaal (ulaal) Ja i) a8y AGldl) da gl il claliially glady
:(.Aﬁ La Zq&j‘
131 45Y <a self executing W)y Ll AL &, ) giul) Sas B ¢ 955 Y g -
Jaant dala o dli (eS8 o Lgaliy LAEM A148 4y ) gaal) ARl cuils
Lol il e L)
Lgal Jall gl 4B Ly pl gl oY) iy Aatiall Aalud) (685 o) il -
Vg cuila (e giandl) o) pla) (g gad da o ) Ly ydd pagad sy
D g sl adatilly cpadalaall

(1) M. Gonzalo, “Portugal; El Consejo de la Revolucion, su Comision
Constitucional y los Tribunales ordinarios como organos de control de
la constitucionalidad”, in Boletin de jurisprudencia constitucional,
Cortes Generales, 8, Madrid 1981, pp. 630, 640.

(2) Jose Julio Fernandez Rodriguez, La inconstitucionalidad por omision.
Teoria general. Derecho comparado. El caso espaiiol, Civitas, Madrid
1998, pp. 265-266.
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2 Bl (ulaa gl -(Parecer 11/1977) dud - s Al dpd g
Jal O Ay i Cilp) s A ol Aualidial) Ay pdal) cllalad) (VAVA Jap V£
domestic  Claal) Cplalall lo jgiall fa (0F) Balall (Goudai laa
the 4 gal) 3alaiud g da) i A (dadl crlalal) eY 58 i cisgs dld g servants
B8 AyaaT g (e gal) Janl) Baa 2085 A e cright to rest and recreation
Al Azl sda g A ghaal) 4 ) gal) il Jay) Sy (e gaud) Aa i)
4 sieal) Aadl) Ay coald (501 o gall ekl B ) 8N 5 Y Aaalesal) culiad
Jiey) A ) qutla ) 8Ly 3daty Lasd the Constitutional Commission
-(‘)Q‘fﬂm‘
s Ll Aibaall A8 1) e B Aiglead) il ) o3 ) 13l g
JEEY) ela o 4l 48 ) A jlae Aabs Lgaia g cdy ) glaedl) AaSaad) YAAY
el (3lady Lagd judicial review of legislative omissions (%<l
Balall) AT AL 4, ) giwal) cildiial) Jaa Jal e dld g Ay ) g puall o guall)
i LAl o3 Jia b cstanding to sue o) b (3al) i 2By (YAY
(Cllal ) cilbmand) slas g ¢l gdl s giaall o Lo gaadl gl 4y ) ggand)
)R o A B LEY) jaady Aliiucal) (glaliall (§sda gl Ada 8 drauldY)
0 L G g A i Amda i3 JaBd o cA) o Jia B A ) ghnl] AaSaal)

«ad (9 .declarative character and with non binding effectsdajla

(1) Jose Julio Fernandez Rodriguez, La inconstitucionalidad por omision.
Teoria general. Derecho comparado. El caso espaiiol, Civitas, Madrid
1998, pp. 265-266.
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sha ) 9l (i Buob O £ sdeall S lguudi Jad o W gaay Gl daSaal) (8
Ogadaay gl Badaa Baa JOA o) g8l oda iy £ pdiall a3l 0 W g (Bakidall 2o gil)
() JBey) el oldoy Al Bl c ) 8N of A eag (V1asa
il g dyina Eilily Auatiiall Ay yidl) dabead) a3l g 3 (6 g idgioas ¥

Aasaal) Lgal)
daas (5 g it ad A0S ) 4 ) giwal) daSaal) o) A 3 LYY Jaa

JEeY) ela A 1 Al A0 ) sl aladiin) IR (pa daga il ) B
V= aladl YAAR/VAY ad ) ) AN A aSaall g1 ) A sy () )
5aal) Cpa (Y0) Balall (e (%) B_AAN JUEAY) gl &) fial) adey (glady -V AAS )
Ciliby Gaati Al cldlal) Ao i) g3l jda g i ganaSl) 3 3¢l asdind oldy
Maaddll clibl)n ej.@.\’.adé*g.u,ﬂﬂﬁj éﬁje&%&:\\g Aadd
pde oldn (Y40 ¥/8VE) aB ) AL (305 5 AT Aa Ay Ppersonal data

dtaial) day il cilg) paY) 392 ass Aol gludl) (59,1-¢) 8tall ol jia)

(1) “cannot substitute itself for the legislator by creating the missing rules
nor can it urge them to act by indicating the timing for or the content
of such action”., See Joaquim de Sousa Ribeiro and Esperanca Mealha,
Portuguese National Report, op. cit, pp. 10-11.

(2) Joaquim de Sousa Ribeiro and Esperanca Mealha, Portuguese National
Report, op. cit., p. 10.

(3) Jose Julio Fernandez Rodriguez, La inconstitucionalidad por omision.
Teoria general. Derecho comparado. El caso espaiiol, Civitas, Madrid
1998, pp. 268-269; Joaquim de Sousa Riberiro and Esperanca Mealha,
Portuguese National Report, op. cit., p. 10.
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cagie L caguadil ¢ 9o Gl dcalad) 1oy Al gad e Laial) L) Jal) apaad
Qg Gajla ud £ pdiall O (e a8 ) o copillal) LIS g (DU, Al 8
JUEEY) Aallaal £ jdiall JAd5 (A daSaall ) B Aol B 2 4 81 o (o HATY

LY A Y gl g 8 /Y v gl e )

Gobuly gAY Jgall (lary AT Al ) 4y gl 3 AN 2 e
S gl R JEEY) N e ALl A4 1 5 i) s o)
g3y ¢ gl S g «Jadial) 1 e AL S sal A Loz ¢(3llaall

o Adlad) 4065 ) A Jaal) At A ga Jgb o A L (Flaed) 138 g
JUey) ela o Aulail) 48 ) sl g ol dua Ja il CilS (o guadd) 128
102,L,a; :3sall) VAAA ale ) gius (88 pdlia s 983 BIA (o (llaal) ooy i)
the Az adll Lodall dasaall coada ¢(g ) i) apBa3il) 11g1 LS55 (103),
dgalsa Bl AN g gleal) b Juall) Al Federal Supreme Tribunal
e geail) Adl) A8 o Lgild e (il g i) JUEEY) CLa Ay gl pas
Gla e ¥) s 5 o O Same ¥ g sl puAIDN 134 5 b A shansl
O 1 Cilgad) oda Jhali g ddlidal) 4 gall cillabii g (A gisa (ra 3 33 230
Lmaal) iSa g o) gil) (adaa Giifa g (A1 il) & gadd) (ulae iSa g oy g gganl)
A gall Ay il

(1) Joaquim de Sousa Ribeiro and Esperanca Mealha, Portuguese National
Report, op. cit., p. 10.

(2) Ibid., pp. 10-11.
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JUEEY) &y glsd ps (pelay (o) cdaSanal) asa (o ) BLEY) e
1A Ay ) gisd pas (Lo Gadaty ¢ gadl) o guand 2] L) Jal (e (g pdil)
iilia gmal Jlamia) (g0 IS (G gilE o] SR (S (199 () JEY)
dasial) dhled) g30) o) Ui Jadh oa lacd) 128 (oo 3d La JS g . u s psl
dasaal) cudad ¢ gt 138 b9 A DU e ) A Jal e daSaal) ) 4,
(st s A S aal) o ) diagiad culs kb A Llad) A1 0l
sl -t Al cliatal) by o oSay Y ASY

G LS Al datiiial) day pidl) Aabeal) Uad) 30 ca ST Jad G W gaay Gad"
A il pday JalS (0 9 Ao Dy pidl) Alaluad) 038 Ju gy lld g (o 50 51 2] (S Lgle
SO LR (e JA5 (99 cAnlaTi | siaadl s (531} @ g gal) il o 55 ()

4 i gl ABALS (95 LAY 238 Jia B alall <l i il ol (M e g
erga omnes and binding 43U 4 a3l Ui Lg! bty declarative

Oeffects

(1) "the Supreme Court can do no more than notify the competent
legislative body which should have enacted a normative act, in order to
make this body of the Republic aware of the unconstitutionality and to
enable it to regulate the matter required by the Constitution, without
the interference of the Judiciary.”", See STF, ADI 1439-MC, Rel. Min.
Celso de Mello, DJ de 30-5-2003, in Thomas Bustamante and Evanlida
de Godoi Bustamante, Brazil National Report, op. cit., p. 12.

(2) Marcia Rodrigues Machado, “Inconstitutionalidade por omissao,” in
Revista da Procuradoria Greal de Sao Paulo, No. 30, 1988, pp. 41 ff.;
See Hector Fix Zamudio y Eduardo Ferrer Mac Gregor, Las sentencias
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s g Lilgd 128 ga Aol S0l Lilal) dasaal) ciaaa s AT 4l (ag
pie Adla B 1) MA BB o ) giaal) alll el V) g AR ) §1 40
Adaal) ae gall 138 sladi) J.8 &1 A1 1 ol dadiial) Ay Hal) dalodd) Jaxs
self applicability of the constitutional rule in the event the
gl (e A gbpall o o) (JUial) Jomws Ao 3 ¢a Vdeadline expired
£ AN 4 ) giad ade gl ga A Mato Grosso 4¥y o doaldy) 4y yacil)
(e () ¢ gAY A lpuan (o Ayt o) Ay 5l Adalual) iy Cha ¢ gt <)
Al g ad g £LAIL Allatall [ giuall Gpa (VA) Balall (e (€) BRAN 8 4] L)
Aild ABe 130 ga Anida gl Ay i) Adalill daSaal) cidas dua (dlaal) cilas gl)
(6 $imnadl) G l) L 2 3 g puad) g pil) il gl S8 LAY (g s
08 3al)

u&;u&d‘ﬂg‘gﬂ@ A S jal g (pe A gl ¢ AT JUia Ay
Bl Jagd3 A (e Mg ¢ allaall g pdal) JUSY) c¥la o dlail) 4,6 )0

de los Tribunales Constitucionales, Ed. Porrua, Mexcio, pp. 38- 39; See
in Jose Julio Fernandez Rodriguez, La inconstitucionalidad por
omision. Teoria general. Derecho comparado. El caso espaiiol, Civitas,
Madrid 1998, pp. 285; Marcelo Figuereido, Brazilian National Report
11, op. cit., p 3.

(1) Marcelo Figuereido, Brazilian National Report I, op. cit., p 4.

(2) See ADI 3682/MT, May 9, 2007, in Thomas Bustamante and Evanlida
de Godoi Bustamante, Brazil National Report, op. cit., p. 12, and
Marcelo Figuereido, Brazilian National Report I, p 7.
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cra (V) B8 G gay 4500 028 5 pablaal Al Jaall Lilal) AaSaally & gial

o eal) Gpa (VIR Balal)

(5 St (IS ) gt 62yl JLEEY) VL 4y ) gt a2 DSy

i Jadi Ladie (il gd) (5 ghuall gf Y gl o Alaall cilaa gl)

S gl M&T) JhSi ) el ) gl ao) g8 laa) b clald)

R B geay gl yally do) gl AL ol cilalad) s1a o g5 Laric

oda aiati! 4o MU julaal) Apaal g (o garil) gl g daSaall g (AlaiCa

M ) JUEEYY (a LAY

4 ) gil) B iladl daa ga Agilicad ddala oy Gail) 138 o) gl ) (a9
the Constitutional Chamber of the Supreme Ll daSaally
)’ cila A8 ) duatiall g sl sladll dga Lo Liel (Tribunal
legislative silence and ' gl 4y pdil) Aabnd) o131 ¢ gy 2yl
(P pdil) adaitl) a0 Badlg (Vlegislative abnormal functioning
Zaoadll el g g )l JUal (e S (8 Bailuad) Alileal) cilalanY) glady
okt Land By g 338 (8 ailidl)
i gl ELE (o Cmana ) (ol gall (o s gl @) B Ba) s ps gl -
.an actio popularis 4xxdl) ggle Al (e e al) sda e s cLlal)

(1) See: decision of the Political-Administrative Chamber N° 1819 of Aug.
8, 2000,, case: Rene Molina vs. Comision Legislativa Nacional.
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iaall e8] a1 g g apanl Ay yam il AaSaall geie gl -
) JURY) VS gt o U1 Aol )

Of Latad) dcaSanally Ay ) giaal) B yilad) (e Ly gthaa (LS (LLadl) (any A

la Hil) B e (2 (iba gl i oS il (ha (o2 ) JESY) c¥A (b Juad
Cra V494 jgin B Baaaa daa A Lgaidh Lajla Algdl (o oSl oS Al
the Organic Law 4laall dalud) ol s guand) ¢ gildl) (JUial) Sy o lld
(5 A8 gall (pa Cppale o JUA 433l Ul g (IS 3N on Municipal Power
o O B ptal 3B Ldad) dasaally 4y i) B dlal) O e a1 Ao g, glaal)
b «ildd B the National Assembly 4k gl dmaal) 0 ¥) (D a gadl) 138
5 LS el oda Jha By (DY e e ale e ay pill 1A 308 8 didal)
e ¥ e JLERYI s A T seaal) AL (3a% Lab alal) il
LY elld g (Lnlan) & g pdin Caual 28 Lilal) dasanally 4y ) gieaal) 3 dlal) o s
sl g sdaall Ao Al gl cl i Al ARS8 g pdall Jaa Lgwdd Pla) (e Cranal
G giadl) 3 i) ¢ Adiadla g MY pay Ly g il gunai ot gl

(1) See decisions of the Constitutional Chamber No. 1347 of May 27, 2003
and; No. 3118 of October 6, 2003 in Revista de Derecho Publico, No.
93-96, Editorial Juridica Venezolana, Caracas 2003, pp. 108 ff and 527
ff; and No. 1043 of May 31, 2004 in Revista de Derecho Publico, No. 97-
98, Editorial Juridica Venezolana, Caracas 2004, pp. 270 ff and 409 ff.

(2) The Organic Law was published in Official Gazette No0.38327 of
December 2, 2005. See the reference in Allan R. Brewer-Carias et al,
Ley Organica del Poder Publico Municipal, Editorial Juridica
Venezolana, Caracas 2005, p.17.
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e gaa) 4y ) giwd ade LEdle) gl ¢ giwall L83 (Laily aoiali Lilad) dasaally
I a0 B 13 g A sl g i) Jagl guda qua g by ¢ a petl) JESY)
i) cualh el 13g1 g oyl JUSY) S raneat) B0dhpall plaall ayaa3
s el Bga gyl Jlaualy s LAY Lladl) pany B Llal) dasaally 4y ) gimal
g g At jal) A ) Jilesall dpailly Jlal) s LaS caill) oy pdtl) £1,40
aby deagSal) Ol glaa (o (i gd) (g ganall g aal) (g el G lualatdl)
the 4 pall gl shall (Ll Abgll G988 (i £ 5 (2 Juall) sl celld Jia diaa
Aty A0 ) oyl ghall L&y & g sall g national Law on Tax Stamps
Ordinance on Tax Stamps of the Metropolitan District (SIS
slall (AVA) ad, AN 8 5 gilel) aUSTH aaa% MR ¢ i3 g cof Caracas
gl Gpa Al g sudagall e dal pay il qaal gl SO o Bl S8
€ 5880 Ay pial) lalaiB¥) (o Gual o aB LN Gy o3 gl oy il
Jusicdl) (e (V1 8) Balall (1
ol ¥ Al g 3580 Latal) daSanally Ay ) il 3500 O () B LEY) aaig
Aih gl dmanl) il (e (lhaall g pdil) JUSY) cla 8 Juadi (o Jash Lgda
Apnailly Uyl (1Sl g ol plasaly (g5 gian ol S Ay o) dmand) (Gile o ady Lanic
4maall 234l LAl non normative actsdw il p& g Ll e e

(1) Decision No 978 of April 30, 2003, Banco Bolivar Case. See in
http://www.tsj.gov.ve/decisiones/scon/Abril/978-300403-01-
1535%20.htm See Daniela Urosa Maggi, Venezuelan Nacional Report,
op. cit., pp. 17-18.
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slac cpty 3ol Lagd (JUall Jus Ao Jlad) g8 138 (S B Lgaidhy U g
O asdrall a9 .the National Electoral Councilsibsdl (A5 (ulaally
oadaa sl Al 488 ga A (a deagual) 0y 0 985 () g Ayl gl) dmanl)
e By (e gl pall 5 Saal) acinall Lynd & iy Bafas Cile) ya) ay Gl o)
dathaial) A ey @l gdadll 38 plivtas) day Ly a5 (Auide of) dumaad) culdd (Yo v €
() G 3] Al Al Gupany L3 g ¢k gl (LA Galaall plias Cypns b
aa daget ol Alia ) Jouagll gd (F/Y) pgndie Gaill 4y ) g pall ) guaily
) adki (dagall 03gn Al 8 dyik gl Amand) J28 dgal ga B9 A jlaal) il jal
el bt (0 Lga Lol Latad) dcaSianally 45 gl 3000 (o) adlny cpaidal gl
ok IR el Ay ) gieal) 8 ilad) Al ol (g (Jdl) 1AR Ay ) gt pas o
¥ i) poad) sh g coa gadl) 1A (B (g i) W g o2 sgilly duibagl) dmand)
s bl gall 138 Jgan cra Y ¢Sy Ay gl of Dgall b 5 AT dga i
Cra I B 9o -Lgeay Lalad) daSaally 4y i) 30000 Cuald < gliaal) ) jal)
AR (udaal) pliae] Gty 453400 dalull ¢ guady Guld) Sladll cuils
Ladad) daSaally 4y giaal) 30l il (a dllewall 18 o)) iilal g (a9 ik o)
Oy g gl B Ll (o guaiall b g pdid) g cilpllaiall day o Adllia (S
Glaid ) dpcadll 0da (8 ISy Lotad) daSaally &y gisal) 3 yilad) 1 58 ) o8

(1) Allan R. Brewer-Carias, “La participacion ciudadana en la designacion
de los titulares de los organos no electos de los Poderes Publicos en
Venezuela y sus vicisitudes politicas,” in Revista Iberoamericana de
Derecho Publico y Administrativo, Ano 5, No 5-2005, San Jose, Costa
Rica 2005, pp. 76-95.
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o b i 3B 4 ) giaaal) 30 o (1D aa g Auila gl dmaadl 4y paad) cillaludlt
Iia JSdyg Positive Legislator "ulay) & jdia" La jlicly duadl) oda
Ao gl Amanll 453 cillalull Llasid ) ) giaall AL o (o shial) dllowll
L gall i) g Al e Addial) Ualad) culs (e ALalS 3 jlasn o Las
plaailly Galad) ¢ gl J gy (LS i 8 Jha ¢ 52T Joadl pany A

" il g gleall A Juadll cilal Lilad) daSaally 45 ) gieal) 3 i0al) (o giaal)
Gaggll e Aalal) cillabiad) glital g o il JEEY) CVla 4y i ade dgal ga
against the inertia, the omissions and the abstentions of ¢<l¢

.(v)public authorities
sl qsbad s dal pa (Yoo A) L9l oSV g il Jaa Waa g
the direct action for (a4l JUSY) cla o 4Ll 48,00 5 il

S (Y +) BR8N Lalt cafl (g . judicial review of legislative omissions

(1) See decisions No 2073 of Aug. 4, 2003 (Caso: Hermann Escarra Malaver
y oros) and No 2341 of August 25, 2003 (Caso: Hermann Escarra M. y
otros) in Allan R. Brewer-Carias, in “El secuestro del Poder Electoral y
la confiscacion del derecho a la participacion politica mediante el
referendo revocatorio presidencial: Venezuela 2000-2004,” in Boletin
Mexicano de Derecho Comparado, Instituto de Investigaciones
Juridicas, Universidad Nacional Autonoma de Mexico, No 112. Mexico,
enero-abril 2005 pp. 11-73.

(2) Jose Julio Fernandez Rodriguez, La inconstitucionalidad por omision.
Teoria general. Derecho comparado. El caso espaiiol, Civitas, Madrid
1998, pp. 300-302.
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declare 4 giwal) are (Mo) Al 4y ) ginal) daSaall geia Ao (£77) Balall
dalad) cilhalwd) o) 4 gal) il 3a (3-S5 Laris the  unconstitutionality
Cilidany gdill i) gl A AN ade G ¢yl JUEEY) Gy (A ghoia
) Baall A g ) giall B Basaal) arall PLA | giual) (e gl B dlaaial)
By Ao sl daSaall Galll @)l Jsdag A gina Ay gludl) AaSaall Wy yuiad
34T g Mo laal (e duaidall cillalud) Cranal gl alll i)' ddab (B
to “issue the omitted provision” "(silall L8y 4, LAl ce adiaal) Jaal)
A A&l cor to execute the omitted act according to the law
Saa 9 Ag alill) ol o jlua) (93 Jardly aLAL o) (ail) jluaY Baaaall Baall slali)
Jedy G (LAl (5 gial) ¢y gilRY) b o i) dadly Al (5 giaal) anaidl) 138
Ot LgriSal & giadl) AaSnall & 5 g Adalas 489 By gatay () g - giial
£ ) (e Yy day pal) A0 o) s slaa
O e (V3A9) gl Jaaail) (i (£9) Balall Gaid jal) g
@F O gl adhy Gulaill o UL i Lgeaia afay ) gow -4y ) giaual) AaSaall
S Ladie el g ¢y i) JUEEY) c¥la 4y ) gid ade A Juadi o -padod
qullai of Adad) oda & daSaally Any puiil) Lgalgeay a9l (B Aamy i) Adalidd)
Lgalga ity AR a2 085 130ae S G et o) dadidial) Ay pdil) ddalocd) (e
Jadall (abata¥) 1aa & yud 8 4y el 4 ghadl) daSaal) of Bady g Auay Hdal)
o b8 Gt (alatial) 13 du jleas daSaall cudld cadi (ra g L g | e Ly
450 9318 clabiu (ya Aaglil) Ay pil) el JiY) 3855 8 4y i) & JAAY e
G O S (g gl g i) (i B sl Sy Ladie Uiyl (Sl g dina
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¢« Lorant Csink s3bu¥) S3y ¢ glaad! 10 A5 V) ginal) 4] JLdl i
Ja ¢ ouafli Ay el 4y ginadl) dasaal) o) Peter  Tilk <Jozef Petretei
@) gl jlaa) (8 alaal) 4y ) i piny Jatd (ud < palaia) 13gd LS sl
obaall Gy Ul aaa8 Lgast g ¢ i) (3ad) A jlan Alladiadl 408 e G iy

)il 1 jlasy 4aa Ja L siag o £ pdal) o quag Sl

Wnaia aSay ccillaloy aiaii 4y ) giaal) daSaal) o ) SRl Ly S Ay
Ay giwal) Sladlay) ‘;\J‘giéﬁca.ah)}"wﬁ\ %@J&Mgi)m «ex officio
pie (ra £ 98 ol Qi &8 A palatid) daSaall (Y 40 ¥ ale B e Al

(1) An example for such a case is Decision 37/1992 (VI. 10.). Under Article
61 section (4) of the Constitution, a majority of two-thirds of the votes
by the Members of Parliament present is required to pass an Act on the
supervision of public radio, television and the public news agency, as
well as on the appointment of the directors thereof, on the licensing of
commercial radio and television, and on the prevention of monopolies
in the media sector. However, until 1996 the Parliament failed to adopt
a comprehensive Act on radio and television. Likewise, under Article
68 section (5) of the Constitution, a majority of two-thirds of the votes
by the Members of Parliament present is required to pass an Act on the
rights of national and ethnic minorities. Decision 35/1992 (VI. 10.)
established an unconstitutional omission as the representation of
national and ethnic minorities had not been regulated to the extent and
in the manner required by the Constitution. See in Lorant Csink, Jozef
Petretei and Peter Tilk, Hungarian National Report, op. cit., p. 5
(footnote 18).

(2) Lorant Csink, Jozef Petretei and Peter Tilk, Hungarian National
Report, op. cit., pp. 5-6.
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) oa B oA Sl 2985 Gl g (LgBiadl (e g pdiall a9l Ay ) giaual)
Gilma gy L83 A i 0B daSanal) S (¥ 0 04 juadgd Jag el )
alai) (A gad) (JUall Ji Ao (Jileaall 038 (a9 Agbard) du jlaal) Lgs jglil daga
the right to reasonable duration of a trial 4 s 3 58 A daslaal)
) o) ¢S 58 Cagany a8 (AN Apdiisl) il gll) 4y ) g 2 g

e ¢l Gl g B e Ay ) glal) AaSaal) cud o) (Ll g (B
5 Apiliad A8 ) Ao jlaa (- Lgilaluny ~ddabecd) o2 Lgaday (A58l g (g gl
«(S.C. 0066/2005) Lo ) b daSaal) cuad cal (pag .yl JUEY) c¥la
1An b diladl) A8 ) 8 Lgilalos Al day =Y 0 0 0 i YY B Ll
14 - glaaad)

e ekl ool Ladie i Badaa Al jhay (g gl iy okly £ pdiall g8y ¥ Ladie "

G o) Adladlly andi ¥ 4y ) ghadl) clllaial) Jrag gad (o (ALalS 8 ) dyma A8y sy o ) gns
dasaall b (ol 1 JHa gl il JLEEY) 1Aa e Casy 280 1) (B Lgludal Satiua
oalll g shaill JANN £ sdiall al 3l g cmlal) 038 4y ) i saa (b Juaadl) Adabsy aiali 4y ghal)

.(Y)HJJEHJS\ A Hiy ‘5:\5\ sl u.b ‘é‘)j'.u.ud.“

(1) Sanja Bari¢ and Petar Baci¢, Croatian National Report, op. cit., pp. 12-
13.

(2) "when the Legislator does not develop a constitutional provision in a
particular and precise way, or it develops the provision in a deficient or
incomplete way turning the -constitutional mandate inefficient, or
impossible to be applied because of such omission or deficiency, the
Constitutional Tribunal has the attribution to judge the
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the National Congress (ihgd) ouaigsalaa)duad
omission to appoint the members of the Supreme Court of
I8 (R Ay glal) dasaal) ciald (Jaall Llal) dasaal) sl (i ¢ Justice
Cudgall oLl Cuill) 4y y i pae B Juadl) Jal e Yoo £ ale D il
8 guud JAS) Cibga saliily (Executive provisional appointment 3Ll
al e g sdiall Gia aa Lo gy O Baad Lo ) B T Joaliy 45 ) giial) aaad
DA g Qi) ¢y oSl g Allal g

Ca Ailiadl) 4508, dima Al g (0 9 Uanl ¢ s AY) LA (amy A
LB ) o gday 45 ) giual) aSlaall caald ¢ glhaall ay pdil) JUESY) e 48 ) Jal
aSall B Jlaldl ga LS (o AY) Auliall) 48 )l Jiluy (lars JYA (e il
At A8h () aag A gal) i (i Ay sl cile Ul A Juall) A (e @l
Ao jlia 8 Jadll Gadaly S8 3 YT ale 840 lEall ol e aal )
aDla i Auld ) Al gl oda ) £ gl o daSacall @ e ) Eua gy giwl)
sl JUESY) el 4

constitutionality of such acts, providing for the Legislator to develop
the constitutional provision as imposed by the Constitution.", See in
Pablo Dermizaky Peredo, “Efectos de las sentencias constitucionales en
Bolivia,” in Anuario Iberoamericano de Justicia Constitucional, Centro
de Estudios Politicos y Constitucionales, No. 12, 2008, Madrid 2008,
p- 79.

(1) See decision S.C. 0129/2004-R, of November 10, 2004, in Pablo
Dermizary Peredo, “Efectos de las sentencias constituionales en
Bolivia,” in Anuario Iberoamericano de Justicia Constitucional, No. 12,
2008, Centro de Estudios Politicos y Constitucionales, Madrid 2008, p.
78.
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ool (ol ol JUai A AR 190 umilnidl] G il
L i () ¢ puil) JUESY) s o Apiliall) 408 1) ) ddlayly
il G Lgalal a8 AN B dilaal) (g gle ) pbal DA (e ey i) aSlaal)
e A8 ) 038 Jia B ydilaal (6 AT Alpe g 23 55 AdE (a1 Y ) A gal) Ak ga s
3 ) Agal ga o a3 gal) dgland aaBh (5 gl ) Adpa g gloa A
52138y &l JUSY) Ca Al (g giad) oda (el O (Say (A Cilyagal)
M) g oo ad ) (pSay upa AEIN LSy pal g (B cJUial) Jupns Ao ()
S (il JUEEY) c¥La dga) sa B actions of amparo 4wl (§s8al)
O mand) B Ao (3 ghal) laad pald Al o glSad) i o AY) g gleal) G
g oked ady (Ll JBY) e Jgal) (s b el e il (g AT Jgal)
gl ga (b Lrulul) (398al) Alaat amparo actions 4-wbud) (3 gdal) dLds)
Gsdall aaY Jladl) JETY) ate JUEEY) 138 Aol (e 98 Ladie g pdal) JUSY)

AR WO

(1) See in particular, regarding the amparo proceedings against authorities
omissions in Latin American countries, in Allan R. Brewer-Carias,
Constitutional Protection of Human Rights in Latin America. A
Comparative Study of Amparo Proceeding, Cambridge University
Press, New York 2009, pp. 324 ff.

(2) In Venezuela, amparo actions have been filed against omissions of the
Legislators regarding certain administrative acts. See Allan R. Brewer-
Carias, La Justicia Constitutional. Procesos y Procedimientos
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2 mandado de injunciio sl ) duald dduay B LAY jaady
18 miayg (Article 50, LXXI) 83t B ) gial) b ddle (o gaiall a3 )
i) s fan s By T (2 g 1 (i Al (355 Lo )
> Adbl gally Babpadl s cApandally ABpall) (3 slal) dllisy oAy ) gl iy ally
mandado de =¥ 1id Jda (b Aol jadl) Lolad) daSaall LBBg g (1 Saa
o (Al | a8l JEEY) Ge (LA §1 8N £ dasSanll Jsia ¥ injunciio
O £ piall aaal ) Ay i) ao ) g8 Ly gl o daSaall | gaday
g rhall AL (Ble) Ao (agadl) 1ia 8 dasaal) Ay il 3 (Dl jlaa)
SR O Badyy Al g £ sdeall JUsd) B g 4y sal) o gual) ygdai B
only inter partes s Gkl Ao o 5 patly (4 gadl) 138 b dasaall
.effects
«(Y3A%) writ of injunction flad sl Ao s shaii dpad Jof A
Sy Ay i ade Pl pliadll e cadlal (5 soadl oda (o daSaal) Ci piic
O A ghocall Aabudd) E300 g JUad) Jal (e lldg (3 ghad) aa) Al B Ly &l

Constiutucionales, Univeresidad Nacional Autonoma de Mexico,
Mexico 2007, pp. 153 ff.

(1) “granted whenever the lack of regulatory provision makes the exercise
of constitutional rights and liberties, as well as rights inherent in
nationality, sovereign status and citizenship, unfeasible.”, See decision
STF 168/RS, Reporting Justice J. Ministro Pertence, DJU, on April 20
1990, in Marcelo Figuereido, Brazil National Report II, op. cit., p. 4.
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A g dUd aa g (Maalati cilp) o) AT e pdn S gald) 1 adamil Jau)
Al Y Al gl 03¢d m gl 520 Al 2l Lilal) AaSaal) g ke (5 AT Ll
alal (YAY) ad; 5 ol 8 ccud ic) daSaal) o ¢Jliall Jum Ao 13 (g
Ao jal) ccBigal) ) gheally Ba) gl 2 glll addals auda g (B (i g8l Jlarly <144
Juas i) A (e Ay Sl Ay S Liga ) (mil) LSl Lilasida (12 gy
Aoalai®y) clg al) (asy A las (e alil) Gy Cada Al gBA) 3 ) 368 4y )
4 ) gied pday JaBh Lt (B A) ) Lad) daSaal) o) Badl i) oda A
S Lagy £0 ATle (i gl a0 g dyaay Uday] cuald LgdSl g o ag pdal) JUELY)
Pl Jlaay) e 13) Ad) daSaal) cuj 8 (D god g sthaall a il Ay
18 Ge Uy ga allay of (Ll (e Uall () 6K Adld daSanal) Alaaa (s 1l) do gal) aay
D Al Bl dalal) ac) gall 18 g Jlaay)
] Ay a8 Jmia JuiSy ) gistl) S Al ) (g A Apuad B g
Ly pad) 8 Juall 038 Al (e (IS AeLalin) Ll &1 Ciaginnd (A1) Cilwnd al)
Cpalil) Jalucd) a8y (3 jh (e il pall £ g Al e Gl gall Gl Maiad
8 AdlY) " gilAl 8 Baraall Jag pddl B giud Clpal) 0da Cualala" ¢ sladaY)
daga salall £ pdiall jgimal) & 0 aB g (LeSiall O gilY e YAY Balall e V

(1) STF, MI 107-QO, Rel. Min. Moreira Alves, DJ de 21-09-1990. See in
Thomas Bustamante and Evanlida de Godoi Bustamante, Brazil
National Report, op. cit., p. 17.

(2) STF, MI 283, Rel. Min. Sepulveda Pertence, DJ de 14-11-1991.See in
Thomas Bustamante and Evanlida de Godoi Bustamante, Brazil
National Report, op. cit., p. 17.
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aduaal) il gall @i gafiay (pund 40 Al jadl) dagSal) ey Ay, o LaiaY)
sdA (pa BaEIY) Ja gy 23ag g (w2 g8 JANL A Ay pall B Jall 03¢y adiailly
S Py JUEE) 352 g s o dmy L) daSaall Ciald (dpall) o3a (B9 ,5 ual)
a4l AINA o gy ¢ uoad oSl e G g A AL 30 ga BaaTy -§ e
Al 93 Baall o2 cuail 13) Al daSaal) iy B (LIS Godg o i) JLESY)
Al D ¢ 0 e lall 8 g pl) odgd daaall S gl addRil Ay (g e gSI)
iy pal) 5 jpal) 03¢y Adlaal) B (5a)

Ay B Uyl (cuald Lilad) daSaal) o) ) B LAY G <o) 138 A g
all) (G b (e -Baidal) Ayl gAY BASIAY) () gardama dialy 5 AAY) Liliadl
s g2 132 (LS 289 i gthal) 0 gIlAY jaany g £ pdall JAady s —analogy
o palAl) (Elaally dllaial) elaia) Cpalil) a0 g gaai Alla A Llal) daSaal)
5108 o Crobary () (O sand) (3l gall) Cpiaall cplaladl o Galild) pUadl)
Gkl Uaf U139 (M 721/DF, March, 8 2007) abal) gUsill 4 i) daall
Ol gl e (alal) g Uil B ) ) b gadl alily oA 0 il (o gead
(MI 670/ES, October 25, 2007) 45 A ¢pasisall

(1) STF, MI 232, Rel. Min. Moreira Alves, DJ de 27-03-1992. See in in
Thomas Bustamante and Evanlida de Godoi Bustamante, Brazil
National Report, op. cit., pp. 17-18.

(2) STF, MI 232, Rel. Min. Moreira Alves, DJ de 27-03-1992. See in in
Thomas Bustamante and Evanlida de Godoi Bustamante, Brazil
National Report, op. cit., pp. 17-18.
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4 ) giaal) aSlaal) Jlas) 8 Atiaial) ~Cdanf 4 jliall culd aad o S g

a5 AV Alad LSy jal 93 pany (B - el Lge oy (A1) Agay pdl) Adds ol
(Jiall (s (el Cn Apasla) (5 9Bl Alany (Glaly Lasd Lap¥ (i Y
(ALY Jaailly 3t Lad Badaro Llad 3 4l ) Lilal) daSaall ata
O A Bl didal) by automatic adjustment of pensions Slileall
a8 (1) ¢ 3alall) “mobile” pensions "AS ale" Clilas o aly il
@b s <l a3 axe of (D Badaro I Case dsad 3 daSaal) @ pic)
b Sl P ) Ati 5 aY) o3 (AT 5 g B ccildlaall 53U 5 gad g1l
culfia (Mg Alocall 0dgd aliiall o) giaall paill WLgii) Sy (aduail) ey gl
PR o gadll 11a 3 qglhall g ddl) juay o e ou e Sl Lial) dasaall
Lia ey ) o dald Ay cdaSaal) cuash 189 AUl 038 Jad Ad glna Bae
S anl 4y gheal) dladald) &) 8 Al gy Uyl (81 g ¢ u i o8I Adalusy Jad
1A% g lay ptl) Gy O Qi 98l (e g Al A alucall (1 g cildilaal)
to guarantee the (ilaall & ally Juls) aiail) cladal daidlal) cilsl oY)
O £ sdall alaa) ¢ guaa g < paY) Ailgd g .full enjoyment of the right
Badaro IT Case cagail) 13a 8 da B cilp) ja) 3LA5) g Clay i) sl
A DU ulaal) iy (daSaal) cuis g ceUall il Alatad) daSaal) ey ()

(1) Fallos, 329:3089 (2006). See in Alejandra Rodriguez Galan and Alfredo
Mauricio Vitolo, Argentinean National Report L, op. cit., p. 16 (footnote
68).

(2) Fallos 330:4866 (2007). See in Alejandra Rodriguez Galan and Alfredo
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sda £ gLl Ay g pudal) cilay Hail) puday g £ il JANE O ) Cildileall yass SaleY
.(‘);'gw‘
o Agiia Y Llal) dataal) cibuad Aiplly (3l o Al daga dpad A
Ol (e de pana il (e Lgl) caand (5 585 b «(DMendoza case Al
daalall A gia Gl phi e 28 Villa Inflamable awby Ci s 4k gical
dihic4ag%a 9 Buenos Aires a8l g 4ibgll 4agsall L Buenos Aires
Gl ggislhall ol dpadll oda by duald A b dpay i g dan i g dasalal)
4 oloa Gigli o)y agllibal g aa agiilal 1) () a1 Al agy ) il
ale 8 AV Y T ale B JgY) (paily Gmasa A9 . Matanza-Riachuelo
Al BAETAY el i B9y ple o all Vpal Aaaal) gy oY o 0 A
< bl 289 an environmental recovery program Wis—ag Ly il
Matanza-Riachuelo Basin Authority 5 s daildll dalally dasaall
ias Ly caSaall ciain g LaS | L) aia e el aY) s gal ) o3 aiag
Lol eltd g cdaSaal) el oY JUEa¥ly (3t Lasd daSaal) 4508 8 aulads -4 luads
Ol =l sl (e g oa gadd) 10n B AANA allBY) LS 0 oSay DA Y

Mauricio Vitolo, Argentinean National Report L, op. cit., p. 17 (footnote
69).

(1) See also See also Nestor Pedro Sagues, Argentinean National Report II,
op. cit., pp. 12-13.

(2) Fallos 329:2316 (2006) and Fallos 331: 1622 (2008). See in Alejandra
Rodriguez Galan and Alfredo Mauricio Vitolo, Argentinean National
Report I, op. cit., p. 17 (footnote 72).
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Agddil) g Ay Hiil) Cyilalead) Gabatd) P B (S g Al Jilusal) 028 JS
O aal) ol A adl) cp i) o o] g
4Latl) 40,1 YUia 285 Ly jliicly Luilall ) 3 L&YY Ukl ¢Saall ¢y
Gsdall Llaat anky 1) Gl i o Q&N PIA e lhaal) g il JESY) e
complaint for constitutional protection of fundamental 4-ulo)
D2 A i (@) 138 85, Drights  (Verfassungsbeschwerde)
Ohdo Y474 lh Y4 B jaladl (V419771 ad ) Ay ghaal) A jadl) dasadl)
S O e Qi o (Ao pailt AN gl e (1) Balall (e (0) 344N
) an okt alaty Lagh (e i) JUALY) i gl ld e )l JLikdU
Lo )8 - ey glmadl) Al adl) dasaal) @ piie) 2y olaia¥l g a0l
ol palll ATl LS 1l Haall Guil cpa (VYY) Balal) ) ¢ gSaall
30 ol) Balal) oda ey a gl o)) Ao £ pdiall daSaal) ciia (el g WS 4Y) jLdial)
1A A ad a8y (V479 ale Gy &) o il Juadll Algs g Haall i) B
L1898 G| 19 L cJadlly (Juanil

(1) Alejandra Rodriguez Galan and Alfredo Mauricio Vitolo, Argentinean
National Report I, p. 17.

(2) See in general terms, Francsico Fernandez Segado, “El control de las
omisiones legislativas por el Bundesverfassungsgericht,” in Revista de
Derecho, No 4, Universidad Catolica del Uruguay, Konrad Adenauer
Stiftung, Montevideo 2009, pp/ 137-186.

(3) Jose Julio Fernandez Rodriguez, La inconstitucionalidad por omision.
Teoria general. Derecho comparado. El caso espaiiol, Civitas, Madrid
1998, pp. 313-315.
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:J 58l Alud) Aasadd) ) B e Tnes Hirtel 3wy gle S

cilal 33N AdE e Bae @i e of pdial) diag 4y ghaall 430 5080 daSaal) cuald 31
i) B oy 9 B S Ral) Ay ) gheaal) cila) N o) Badly g ¢y g3l MR (e Aoy pall Ay gl
Lo dlld o ABYI (e g Lghidal adiaal) b ddpdal) (5 gil) oY) aaiad Y A cilal 33 Al
() ph ol B e pa) S g Ce ) JURY) (A glastia g B G188 £ sial)
(BVerfGE 8, 210 (216); 17, 148 (155); 25, | (SLaia¥) agaudag 4 i ey ¢iblall g
a o 1) 1 M gl o o guadd) 13h (2 Aasaall )8 Gad 5 2a . [167 (173-188))
) AN a (1) Balall Cea (0) BRAY B il B Al jalad) Y AL £ k)
Al (ualdll) L padll Juadl) g s Tllegitimacy Law 4 ) ase ¢4l 73ay
SN 138 a (Sn 58 8] (b e ) il 3)1) 4 <Bundeestag ol

(b gl o) Ay Al pliay (3la dagea Al ) 3 LAY (S caighl
Oialall 38 A galal dgaigd) Ladad) daSacall < pdily cdpadl) oda (88 Cilaalad)
Glaia £33 (-8 Juadlly aSaal) ciald cadi (pag gl Gma (VEY) (YY)
oda cuilSy Y+« ) ale 3¢a public interest litigation sl dalaally
daliie 4 5 Vishwa Jagriti Adbu ) cila (e 1394 ale 8 Cab ) 8 4zl
Gl b AaSaal) cuald aby Ay 5 ) Cilgal) (B 4 ) pdal ol A g
cmbaal) (e dae apaaty (Al (3 g8al) dlaay ddlaial) (5 geal) oda B Lgluad
il sl (i e Acdainal) Lggbioaal 23a00 Ul 19 g yiand) iy el i (g
S i Al el ds giiall JSEY) aand g 5 ALY oda dga sal L ILAI) qual gl

(1) 1. Hartel, German National Report, op. cit., p. 19.
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@R edldd ) ALYl A jlaall 038 gl gal gl 5 sadll 45 59 ) lisin all
e Ablaal) B Jlaa) Al e pudd o ¢Sar A Al ada A JEAN ¢ dasaal)
pda Agal ga A A g sl dwcgal) Culidid La 13) 9" My g sl Cilosngal) (B aUATY)
pgd Allall Lghae Lua L) (Sl (o ¢ Sy S gall) AUS g (LB 5 ALY
Leigal ga B Apaigl) Lidal) dasaall cuda Al dBg A 038 (§8a5 s A gall
Oty ¥ o o jaadgd B clgald JNA (e Ay g ) il sall (B ciial) 3 UL
YoV gila g AR 5 ALY o34 ae Jalaill LaMal) cile) Y ) sBY Adnd
o AL Gl 090 L85 ain ga Al il g5 auda gy Aaigd) Ldal) AaSaal) &
Gl gie okl 3 ) g pma (Jlial) Jam Ao (Cila i) 038 (pm Cag L ddad) 11a
daga dcasaal) & 5 alg Vo jlaal) 028 Jia S Ol 1831 685 Sia A sl
AACsal) A5l o) 58 Lgisl g cda gSall Au3dtl) Adabiall juleall 038 gaadati 408
Agalga Lgn bagiall 5 )Y Gladll o101 A ) B et G g dcaSaal) Y LBk g
4l clg 5 daSaal) cidae | (Yo oV ale g Ay g il s gall B 4y Al
the Aial Gl (e Al Unad (006 6 2 el A0 (i o Lglelsd Jla
Luad b dad cjaal (Y004 ale 9 (DRaghavan  Committee

(1) See University of Kerala v Council of Principals of Colleges of Kerala,
order dated 16 May 2007. See in Surya Deva, Indian National Report,
op. cit., p. 10 (footnote 61).

(2) J. Venkatesan, “SC Issues Guidelines to Check Ragging , The Hindu, 9
May 2009, http://www.thehindu.com/2009/05/09/stories/
200905095740100.htm, See in Surya Deva, Indian National Report, op.
cit., p. 10 (footnote 62).
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University of Kerala v Council of Principals of Colleges of
A el B g Jaxt (b cilaalally Y g cilagSa IS Wilgea 58 «VKerala
el Lol D i) o) ) AaSaall cigadl o (e g 8 s8iall Al gt lia
O (TY) Balall 5 8 Lgd Al gdal) ddabid) (el O AaSaall § gay Laa ¢y
0 gl
W g ghatt & () Ailiall) Jibea o) aladiiad) A cpa Ulayl g colai¥l) cild g
= 81 AN £ e A 1Y Ldal) AaSaal) cuald dalad) (3 8ol Alead Uy jus
Fia Adale Giliad) Jilug i gl Jlaa) BA (e Lapa ¢ pdlll JEEY) el
s3] Jeilay ()9S gl 03 BLA ey . Dinjunctions Axladl) sl 8Y)
Ay iy 3 ol il gl e i) Al 2GS A0 pSne
Gt M) Gipdal) g dgle o aall ) ¢ geal Aua gy daSaall ald b ol Cilaly)
g Douna Jue oo gL gl (e g Jadl dda oSl ) paal) Eilaa)
0585 Y coercive remedies 4 gl Cilady) Jibu g o dilaly) Jibug Ao

(1) See University of Kerala v Council of Principals of Colleges of Kerala,
order dated 11 February 2009, para 2. See in Surya Deva, Indian
National Report, p. 10 (footnote 63).

(2) Surya Deva, Indian National Report, op. cit., p. 10.

(3) Allan R. Brewer-Carias, Constitutional Protection of Human Rights in
Latin America, Cambridge University Press, New York 2009, pp. 69 ff.

(4) "an order by the court commanding the defendant or the injuring party
to do something or to refrain from doing something.", William Tabb
and Elaine W. Shoben, Remedies, Thomson West, 2005, p. 13.
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2= gy daSaal) Al i cbacked by the contempt power 4halo 4 ge 20
oda o (e Al o g W jal oY £ guadll (b o1 el e B ydlee Cilsl
Uday] Lgaladis) (1Say (0l g Ay gl (g giad) dlaa o 8 ) gucla unsd Jilua gl
O (A Y Adital) dlaa 3 Aol dday (Allad cuils Lild AT a6 4laad
cuiail Lasaal) preventive injunctions 4-lé gl ) ¥ Loy ¢(§ g8}
SN s a JBIA e el g el ) aaly BaL o ¢S g Ldteual)  yual
§ 4&ailall sl g¥1 9 mandatory injunctions 4-ejlall sl Y1) Cpera & glowy
structural 4=iSgl ) ¥ 5 ((prohibitory injunctions sl -l g
Lgtosh (il el oY) (e ddildal) €l B ua¥) g o) 13 Jidhy g injunctions
cile) A (UBrown v. Board of Education case 4xad aay caSlal)
dual school (s i £33 5al) (e piall Al G Ay ja¥) Lolal) dasaall Lgd
3138 injunction ,<¥) Ay 3 8 dariicea ¢ system discriminatory

Aaga day Lagd Lglile | o aSlaal) il ¢ geal oY) 02 A (e g (D Slad

(1) Brown v. Board of Education case 347 U.S. 483 (1954); 349 U.S. 294
(1955)
Gl Al i) 173l elgoud] agmad (S0 1Y) (o) gl s LB () ) 3 LEY) jaas (V)
Y40t ale gilalV A aaaill da g o g lale Cppanad Ji8B A0S aY) Guldall 8 (5 painl]
O JULS Aa gl G ylaall () 55 (3 By g puday (uahy LaSn 48 31 L) Aaaall & jnal
ey, "igiaud dbaia 12" o paiall Juadl) o Aaill) Gulaall o) AL ulia¥) ases
haed L) A V0 Juan V40 Y alo 8B S ad §8a o Ay Ul Ll asall 13 ) gua
Al g A gl Au jaall p g dis Balgdi e (398 Lad (g pdiall g Al ) Gy (B 3 gud) (e
ik e B alall ald DU g ddlal) 8 VA ) Jaall Al o2 gl (Y00 ¥ ale Jolay
Qg qdad) B pald gad e Sailu 5 padad) Juadll dulw CilS g S Y slaa)
Ao 388 ¢ plaal) gady b 3 V40 ¢ ale addaill Gudaa o jual ) Ay Ul asal)
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supervision over 4 sall Ly sal) il jaal) g gt o il SN
138 g, il aia Jal o institutional State policies and practices
:Owen S. Fiss 3iud) J iy caaall
Of Badlal) (g Avald dpaaf oY) i g Brown dpiad ke agin
L Juadli CuilS Al dpalu) cile Jlal) dal pal ulaall A jeadiall Juadl)
Lol ) 4ad galll Cilaty) Al cuilS g 1 400-1 40 ¢y La§ i) & aSlaal)
hih i) B adial) Jadll Llad mudi adg, ) 4 LLall) oda 8 L)
pigd Bagan clpaad (e Lyl it LgdSlg « pmal) A g ) 2AEd ] Yiaa
S 388 Lghdarl axdion ¥ qgbed GUS (AN algall £ 5 g gua A el cAdpuu gl
dpdad il patli ol AaY) e (g5 Al AUAL A1S BaeY adiin ¥ gl
sl Aol g Ay gl oy 11 -y el f Cilay) gLl e Brown
pih aladia (gual aeat) aB g u laal) (b (5 paial) Juadl) & gudaga A - )
pda aladin) jgla Uil Jo daale dduay ddaal) (3 gdall Llad Jadod Al gl
Ay cliedl) sale) Jadd i) cile Ul Jadiod Lladl) sdn dlugl)
o) (Buial amy g Al g Ag il cila jlaall g ¢l g Aplial) cilbiddaall g

) el (e panl) (e Anle Lgy alaeg | giaill Cpdl) Ay 8 J gl (e (S aY) Agtlal)
Gl g paiall Jadll Gl J g Juadill (e 233al Y AAA ale ALl £ Y
392y g padad) Souall) 13 gt g () JUALY (s IDEAY) JAad (i jlae ;B (A Y
A A gal) o i Jlfa cdilil) o Lle Cpuad aay LSy Y
asall g9 cAaluad) (ul g g Les ¢hittp://www.alyaum.com/article/1174966
Labad) alady) daSaal) pliad 3 Lelaia¥) cilyally godall Llaa 4y ) giuall aday
s Al adgall o rlie Jla Ay aY)
http://almerja.com/reading.php?idm=22109
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Judge Johnson ~aW) Jglay o) auhall (e IS (Ll AN 9 (B ulaall B
o A -Gy G sla aily AN 5 ¢y g el day g cAlinl) Cilbidlial) )
O Alad) 038 (5al Ad glaa g Ballinall b g Analdl) 4 glad) (e adll i lad)
LS i (13 i 3% ot Johnson ~aW) o 4&idall g injunction J<Y) A
SO gia g Ylad ¢ AY) BLGRN alsa] B Al glaial) @i
Filo g1 0 gd Lgaladiiadl | ) Bl A jaY) Aasanal) (o A8 8al)
Laboals Luiliia Ly pid Udagl el a8 A (398 dglaad 5 ySiual) dpiliadl)
5 (Jaal) Sy Ao < MA (e ccomplementary judicial legislation
Ohaidil) Ja gy aaiy Lagd (S5 paY) ) gl (el g Gualdd) g aal ) scdlpaecl)
Lasaal) alsaf @ jion 2By LgnSi ja Aadla g il o) oo CRESH Jlaa b (il g
A 81 (e Lt il Aie gun ga Adilh (o (o gadd) 1Aa B 4K e Lidal)
A g sall il (ki o) aSlaall ey Laa dda i) ellucal dastal) 4.0 gilAY)
Cra g Ailiadll alaly) Lgs ) B Al (saluall CAlLAS 43 jhay agilalae Coai GalddY

clalgy) bl daigall g ¢y oilal) JaS) cpe Al ghual) cilgad) CuilS (g AT Auals

(1) Owen M. Fiss, The Civil Rights Injunctions, Indiana University Press,
1978, pp. 4-5; and in Owen M. Fiss and Doug Rendelman, Injunctions,
The Foundation Press, 1984, pp. 33-34. Thus, structural injunctions
can be considered a modern constitutional law instrument specifically
developed for the protection of human rights, particularly in state
institutions; an instrument that has been considered to “become an
implicit part of the Constitutional guaranty of protecting individual
rights from inappropriate government action.” See William M. Tabb
and Elaine W. Shoben, Remedies, pp. 87-88.
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1Aa A de giia cilpl ) Ada ydl) alud) cui LaS | zgalual) 03¢d JUELY) e day
Disaall 03gy ol N Ao Ll a iy 3 g (el
racial segregation in ala) alaill 8 (5 padiall Jadll Jiluea A
4 ghoial) dlaal)? A LANAL o ey b 3 -public  education
o ale pagaial “equal protection of the laws” clause "¢l sill
Brown Asad 8 (s jaY) Lilal) daSaal) cud 8-S el ghaal] al ) Jaaest)
slad)" labad 3 )3) dgles (B aSlaal) ko) JA) )9 & v, Board of Education
Alad) dpuall) (pa ) ghew N day o guda gl Addly Ciapaal Al 1 g uaind] Juadl
Swann v. Charlotte-Mecklenburg Board of 4xad A (e
O sdba (uadl o g ja Ao Led Lilal) o) culid) g i (DEducation
Glg) ) Crandady cdopanladl) 8 1Y) Jlaa (Bl da g ) 130 A ja Aasaa
e ) Al (g ) JAI Al giaa IS B e ()30 9% g lemd) Ciagiess
el (Al (80 al) (o a i g (o ptal) 2 g Bl ¢l gl (Bhalia LA
o2 g ¥ 2B ga B Bagaal) (utasall gLy ulla g g AN G laall B )
«Richard S. Kay Laurence Claus GMUu) jadag 7 juail) ) paiud
Ol jandl) BLaBl o glaa o Baaaia Aa) o A8 cpalll) paBall o =

(1) Laurence Claus & Richard S. Kay, US National Report, op. cit., p. 23.

(2) Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971). See
Laurence Claus and Richard S. Kay, U.S. National Report, op. cit., p.
30 (footnote 101).

(3) Id. at 19-25. See Laurence Claus and Richard S. Kay, US National
Report, op. cit., p. 30 (footnote 102).
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O Badlg . alaal) ol Sl dlaal) gilial g 4y ) glasal) ladbiial) s (8 gill
il G Al o Aalead) da glial) upesy Addly iy graa A g5 LS dageall 030
Sad) Al 5 jlaly ddas yal) Aland) g dpalpend) Jilowall cuilS 285 Adaal) cillabidl)
Cniaga Lgiliad LS 1) Ll AaSaall cdaliiiia B gaay ¢35 g uaaial) Juadl
Brown a8 8 asaal gl sl iliadl i o) e 3,5 3l 3 gl ol
o gl La L) o3a i Lgale (g gail (i) ileaal) g1 il ca g AR Llal) g
9340 ale 3D Missouri v. Jenkins duad - Liall Lasadl) ata
remedial 4uadall gf ducay gail) Aabiat) Ly dagall LLal) JA0 gf e Baal g
Ayl odn 85 paisl) Juadll plal) Llad 8 4 0dl) aSlaall authority
prleill A 53yl 48 g gl 4 Sapall 0 () i) pSlaal sin) cuald
AL Ao Gl S i g pde Bae SO, Sasal) 13gm BN L laall B
Tl g el ol gy Jlihl il g s L) g DUl (e J gl dan b
Tlm Uidaty el pal) il gl day g 8 Apatath) gral ) g cAuiial) Al al)
Cilipuaty (Bl Ao Jad) AaSaal) ¢yl LaS 3 jSaa Gy (B JUYY & jlga o gha

SOl cpplalal) ¢ AY) ¢l gall g Cppan p2all il gy B B S

Alany (adaiy Lad A0Sy jaY) Baaial) il o) & Giaa Jilaa Cid ga 4l g

By M) S ) gieall el Jaaail) (e gad ) 1AL g gaad) Sl

(1) Missouri v. Jenkins, 515 U.S. 70 (1995). See Laurence Claus and
Richard S. Kay, US National Report, op. cit., p. 31 (footnote 104).

(2) Id. at 74-80. Laurence Claus and Richard S. Kay, US National Report,
op. cit., p. 31.
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<‘cruel and unusual punishments” "33 ixall & 5 Al Cily ghal)!
sohii duad By Claewiall G apaal) Ao gaal) Al gk L, oo il gl
correctional Sl Cilacusall Gl g2 Gy 4y ) giwa o Gab o
bl A ¢a -y gall 2l BLLBY pal ¢ uleaiS i AN g - institutions
Bl (s AT £l G O -structural  injunctions A<l sl g1
SRRl A S g caal g G B plinadl a8 dad) daat g il gall (lang
A 831 o1 3 gaadl g el clAlial) aaail o AT dduall el ja) g Ay i)
plall g Cppaadil) Cpanadiall (ra 2y 3a Ciali g aSlanal) cudlat g Addaal) il gial)
) Gl g (B (patial) (ppdlh geal) (a2 S il g (il Jaldiy
sl B ARLR (31 e Y Gm JualY) Gpuall (pdli gall
asd Gl LaS agy (355 g0 () aS Cpalecall plind) aladic) jla B
Culifiaf B agaila (ra o glSAY) Al Aldle el ja) meti g sl dragdas
Clidiiue culs a8y Ve g e Jghad saal saal) 132 B Lgilaloy aslaal)
Jfial) a5 g (daiy Lagd Jlad) as g ((Digilin jal Y Slas A dhal) () 1Y)

Dlegislative representation % &l

(1) See Hutto v. Finney, 437 U.S. 678 (1978). See in Laurence Claus and
Richard S. Kay, US National Report, op. cit., p. 32 (footnote 107).

(2) Wyatt v. Stickney, 344 F. Supp. 373 (1972). See Laurence Claus and
Richard S. Kay, US National Report, op. cit., p. 32 (footnote 108).

(3) See Branch v. Smith, 538 U.S. 254 (2003). See Laurence Claus and
Richard S. Kay, US National Report, op. cit., p. 32 (footnote 109).
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Amparo 552 Slsl ks dadd) Al @ip) ya) A Gmayg S g

Cra (Y £) Balall Ga (V) BARAY Lais Ay i) (3 g8ad) laad of JATY daaaal)
an) ) gl gl aly Ladds -~ bl g JS Ay adialy A1 Gl e il gl
Jyaall Latiial) dasaall ) allay asiill - lisall LSy Al ey ad) gf (3 gaad)
coald) 13 B gy (rigiliac o Lgtapdle AaSaal) jadi Al Cilady) Ay o
DA A WLl B Gilay) Jilag (e Aol g ddilhs i) Aalu aSlaal) dll
declarations <oyl 8 Lay (3139 cily g (5 ghat gl g g Lo
JUEEa Apilay) Adadt) 3LAT) A gSal) (e llaii ) injunctions b)Y
Badly dpiad by Aualal) 4y ) giwal) cilslgmy) U gike gl parsaily ) giuall
S structural injunctions 418 sl g cdaSaall & jaal Alsy) daly (gl
dpaplail) (38 jal) JSS o duald Adluay da gSall (o il interdicts s sal gl
IS B bl o) giwall G gilall o aglaall (a9 Aall) oda o dBaélaall ladal
Cilingd) b A il g 4 ey cpiall) aladin gy Ao gain VATY ale
Manitoba ax8) e -8 by 0 LaS bS5 1008 A -aSlasal) g dany yl)

ZU}ASA‘;A LaS ATl a9 48 gia i) (el ‘éi":ui\ﬂ\ il e 588 o3 pai 59 (V)
ol Ao J panll Laida diliad daSaal 2l of Al (Say Ade Cata i (gluall 11 B
& zle il all g (3 ghall S Gl <" Chig AN Cuuay Lilia g Yale dasaall o) 5 o d)

2 ) gl
https://ar.wikipedia.org/wiki/% D8% A7% D9%84%D9%85% D9%8A %
D8% AB%D8%A7%D9%82 %D8% A7%D9I%84%D9%83%D9%86%
D8%AF%D9%8A % D9%84%D9%84% D8% AD%D9%82% D9%88%
D9%82 %D9%88%D8%A7%D9I%84%D8% AD%D8%B1%DI%8A %
D8%A7%D8%AA

VY i aliaziifly g lall Sygacd) s



G9LL Sasea u 9/ (YWY dad) WY adall

alal cmha (VAAS ale By dgilia 3g8a o ali-(Manitoba Act, 1870)
) 9390 Adlaial) el Y £L8d) iagion LS O 9ild Jo (Apaict) Lilad) dasaal)
Ol Jga3 &a (Manitoba a8 4 bilingualism obligations ¢ sl
i Aadl) dgalal ¢ 6B (Gl daSanal) cudal celld pa g A ) dpad jR1Ly (gL
potB) () 5B atinal (g ) 9dl) Jdag¥) () Uyl i paB daSanall 0 V) ey ) gesd
il 23 gy o ey (85 18 (e i o S A (@Dl & Manitoba
Baall UiBga i 4adl) 4pala ¢l g8 priaion Lgdi AaSaall <y 8 (Mg ¢ gild)) aSa
daSanal) ot a8 g A 81 ARLY ) Cpl 9Bl 028 dan i1 Ay ) g pudat) Aia 1)
daSaal) Cadiul g Bagie < giad dpadl) oda Ao Ailall) Lpalaidly ditiag
Al AL dllatial) 4 ) ghatl) cilal JY1 sda Gl Badatia (5 gloal ci giud) 222 ) gha
a8 Al Llalf daSaall il 518 &) JBN (Sarg Vs il 715500 o gl
S ) AL Cilaiy) JISa) (e Le SISE W e Lgal) Y Al - e guadl)
4K yaY) Apiliadl) 3 pmddl (la aa ) 4l - remedial  activism hdl)
(Aad Galaidly ~alyildll g clipud) gade J) g ccudaiia) i) dqaigll g
oulaal) Jia dalad) Slwsal) e jurisdiction over public institutions

LM il plaally Gl gal) 038 a) 311 Gladal ¢ gaadl g

(1) Reference re Manitoba Language Rights [1985] 1 S.C.R. 721; [1985] 2
S.C.R. 347; [1990] 3 S.C.R. 1417n; [1992] 1 S.C.R. 212. See Kent
Roach, Canadian National Report, op. cit., p. 18 (footnote 48).

(2) Kent Roach, Canadian National Report, op. cit., p. 18.
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o Sl Caad] A8 ey ) JESY) cNa o Badl s AT Al Ga
Flaa B LuiLall) Anlagy) (e £ 98 8 REST Al dagall alSal) e Bl lais
daslaall dmy pdii puilan puda ol £ pdical) JAAS anal |85 l1d g cdyilind) el
1 Ay (Al ALl o aall cuila O Cpagiiall A0aY) (o CESY 9 Ayl
Ol A cuad (1 44Y ale B Al Lidad) AaSaall aga aka ) Ly (Gl
(OIaslad) £ ) Ji agiall Aall @3 WY 08 oo RS qullaly i) 3Ll
the right to a trial in a reasonable Jsire cudy b dastaal) & 3ol i
Dale e daslaal) Ao Agladd) cdlalal) @) j La 13) dlgiidd (o aliew time
(il LS 8 Lae 4] dgd | 80 Lalal) daSaal) alsal a4 Jlie ddiy
A8 agal) 138 O e af Ao g Dalacy) 4 gie 4l g padid alad ddale ddiay
asal) gl Lead) 31 L canlel) piey 4B A0) Hay Lay Al 5 ) s A R
O aaleill Al Jgal) (e cililada JAY Anlay) <l ghad 333 () dagSal) (e cullaly
dalody 105 2 685 M) gadl) o alae¥) 4ghe (a ot )
o aSlaal) G b Jiiecal) agall o e a8 0 e Baaiall AStaall A
) dcagual) lns jlaal) (g a5 AU (g pdinall (e L Jad ) W g2y

(1) See R. v. Stinchcombe [1991] 3 S.C.R. 326. See in Kent Roach,
Canadian National Report, op. cit., p. 11 (footnote 18).

(2) See R. v. Askov [1990] 2 S.C.R. 1199. See in Kent Roach, Canadian
National Report, op. cit., p. 12.

(3) See United States of America v. Burns and Rafay [2001] 1 S.C.R. See in
Kent Roach, Canadian National Report, op. cit., p. 12 (footnote 21).

(4) Kent Roach, Canadian National Report, op. cit., p. 12.
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(338a Tollany cilals Auay (3la Lo AyiLinil) A8 ) s b pSLaall g5 5
G dgald ) a0 g gl laa o (g gdali il )8 jlaua) DA (e el g s
sy AN LAl ) 45 LE) ) g 31y ol £ kil (alatidl) Jlas) Lyl
Ol alAEY) el LB John Bell SUiad) Sy (o oilal) (314, 5LAAY Lgd
the (e CilAT (e ¢ gilay (il -Aaila B ) geay oY) Ao 8380 (1 agdla sl
alaa pua g G csterilisation of intellectually handicapped adults
) Alig g (Deylal) sda Jha o A8 gall Laslal) jsalaal) (e 1338 fa ol
Aaila Adle) A gl Aailal) 4y paa i) A B 00y A1 adlid) CiBga
oda A cunli¥) A (e 43 a3 (Vg permanent vegetative state
kel dasiad) ciladsand) o g9 g Al il g otll Gulaa daa (A Adlad)

(1) See Re F (Mental Patient: Sterilisation) [1990] 2 AC 173. See in John
Bell, British National Report, op. cit., p. 7 (footnote 33).
Ao eVl Aapainal) ALy A3 i (<l gl puadd) ) Apend) Aailall 4 i) AN (V)
Nl £ odg Al diaald o gl Gl jladal s s3a) & (Persistent vegetative state
AU aUBay o pall Lgud ey 13 Lyl oS Coma Asadd] (e Ciliddy fal) LA, Gili
9 Aaggall b i gual) Gy Jlaual g ¢ ) s (S Lagy yai g () gid g o gill
1l s jad) oda s Y (Sl g dlaall gl Al ¥ dpdd ) S ) G2y gl sl o &1 ual)
Ay Al ) Y Aukaia Jladl 3 e il jald) o 2 Lad) g Al ga Lal gl Al (g yal) &) 130 e
O gl 1 g day (PLVLS) Aadlal) 4yl el clas 401 Ao (g al) Ciiias
@ OSAN g LaS gl ¥ day i (Lilay g A G gl ga LaS 1A padd) DAl B Jsaal)
¥l B Ll ikl Aala g fal) LA Al Gas (3953 Y Ja pdiy elld g cBaaiall cil o)
dny dadlal) 4 i) Allally Glaa (o jall e ) aly 4l alabaal dadl a6 fall LA Ll
Ao padd) DAl B A gia chaale e
(3) See [1993] 1 All ER 821. See in John Bell, British National Report, op.
cit., p. 7.
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118 (5 93l calllnal cdue g pia B gy cAglatieal) Ll B LD (59 (Al g ¢ aball
Ot Laa gl g9 i gally Ad zlanad) g ol DA cra 3800 i gy (adldl)
Gl JB b elall oda Jia B gadal ) ao Bl aaady CuliSi 4B aSlaal) il ) B
L assall gl g ) adattl) LS axe
el bl & g
ottt 81§ G| o ] Gt | Gl ol il 5 i

O CNAL Gay agaai o L) A (Say Uald Lily 4l ¢ ) 3 LaY) oSay
Al & pilly (el Lagh Lo odgny pil) A8 1) (B 4y ) ginual) aSlaal)
(Apilizail) 4408 4 g S pal) AUAL il Jgall A dald dduay Gl g cdyiliall) 408
Uyl (8l clgualily (ald g it 350 o) 43l Y 200 gL (3lay Lagh Jadd
A galead) B Juaidll g Apiliadl) 4308 )1 4o laa ] daSaall cillabosy (3laty Lasd
Aol alaf Lgad ) oSay
et | G (595 b g o et | Bl i gl -9

axi B Al oda o Jliely Aladl) 448 1 6 3< jall e Al S B

S fasa a Adaiiaca (Ladla (dpiladll 4408 ) cuils caSlacal) asaad 4 gda Al
vl (b aslaall Gal g 1am (g supremacy of the constitution U siwall
LGBl A s AV 13 O el ¢ glaall Aablial) cilay yaal ce ikl
G !l A pa pal ) pliad Y aslaal) Ly adaii Al Adalad) o3a Jiag
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(i) daSaall iy I3 ) JLET A8y, ) giaall L @Y dax by aSlaall
:'Marbury v. Madison 428 _ Chief Justice Marshall

cagele o Ll c¥la o Saclal) ¢ pduday cpdl) oW )"

QoSLAN LS 1) cali Grag BASLAN o1 | g puudy g ) gilatiny (i By g ually

o gil) 02 (e Ll daal o daSaal) o g ¢ giall Uadlia

ALl Caal gl A s g2 1da g ALLal) AMad) et A A As L)

O o) gl Sy g siwdll o1 55 Ol aSlaall Je oS ) cldsa

o) 138 g - gindl) (U < pial) (8 s gl (g i Jas g

Gy ) ALl A oy o gy g1 g - galal) g Hdl)

Sgle galad) apddll g ) ghnl)

A8 0 g giadl) gams (i Apmalaal) Akl 1) 018 Queay 1A daiti g
by (e Lo ta) Ay e Baaiall Y o) B diliadl) A ) cuils (dpiladl)
w25 Dotsdls O (VAY ) sl (B Lol (lIdg Jlal) (s ady aSlaal)
) L) Ldad) AaSaall o )ay) Ailial) 408 1) cullS (Bas 3 s any (il )

S ks B LR G sl g sl gans 5l

(1) Marbury v. Madison, 5 U.S. 1 Cranch 137 137 (1803).
(2) Eivind Smith, Norway National Report, op. cit., p. 1.

(3) Julia Iliopoulos-Strangas and Stylianos-Ioannis G. Koutna, Greek
National Report, p. 2.
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Ailuie Ailal) A8 L nn a ccoiin 1 b cpcnd Jgf il
Uyl ddlaia dpzadll oda cuilsy (VAAY) Sojo case 4xad & ) s g iy
LaS (idad) daaall L) ALY Galaidl) g g Jgbag ¢ 558 4 ) g ptny
daSaall &gk 3B g 48 1aY) Marbury v. Madison 4! 4l Jladl ol
T s e Apiladl) A8 )1 8 gilaba 3 gaa (gLl A dgiaiia Y) Lidal)
Argentinean Aisiia jj 4ilad 48l adde 3lhf La g g g ) A1 dal 30 10
erga omnes effects il Laa LgalSa slhe) 5 (D stare decisis effect
Dcollective rights eleall (3 gaal) dlea cla (yany b
-ttt G 9| duilody ekl | il ol it i - ¥

Gl djlany (glat Lash Lasaal ¢lacal) 130 (8 dan] JASY) ) J 5B (Say
AN LSy pal J 99 (e dand) (B (dy ) gianal) aStaal) ol b cApalaall) iy sall g
Qapid Gl OB Ay ) giaall o) judall b jliely Ll Lgiu las ) 8
4Lald dyilad diu ¢S the action of amparo 4wdd) 5 el Gsbud £ty
CulS G (i Y 8 Vgl Jlad) g 138 LS aB g dulud) (§dald) dlaad
physical and Adxaddll il cilg all lae Lad 4y gl (§g-dal)

(1) H. Quiroga Lavie, Derecho constitucional, Buenos Aires 1978, p. 481.
Before 1863 the first Supreme Court decisions were adopted in
constitutional matters but referred to provincial and executive acts.

(2) Nestor P. Sagues, “Los efectos de las sentencias constitucionales en el
derecho argentino,” in Anuario Iberoamericano de Justicia
Constitucional, Centro de Estudios Politicos y Constitucionales, No. 12,
2008, Madrid 2008, p. 347.

(3) Halabi Case, Fallos 332: (2009). See in Alejandra Rodriguez Galan and
Alfredo Mauricio Vitolo, Argentinean National Report I, op. cit., p. 12.
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O s malall ¢ AN (e Ciliuadd) (B ¢ aad CuilS ) personal freedom
OS5 al -habeas corpus action sbaill alal J giall Gadddl jLaa) 5 g3 JIA
aa) g 583 Ol aSladl @ e dua dAgalad) ALl Jilu gl JIA (e ¥ and
O el Jaan A LI cpa L pad) 138 Jha (BBl Lgaladiad (Say Y Gadidll
(V40 ale b «cuabd) Supreme Court of the Nation 43l Lilsl) dasanal)
Jdyaall Delagl) alaf Jgiall gaddll Laa) s se3 @nbi Bartolo 4w 3
ale b (LS gl 13 s 8By oo A Ay i) (3 shall Aibiadl) Aasl) o
ah Culhy Ualail) pad 30 Angel Siri dsad B jalall i ,all 4 VeV
- right to work Jadl (& 48a 9 amparo 4laal) & 45 A dlaad el lua)
Les ¢ Buenos Aires ax8) 8 W pddy ¢S Al Mercedes 4baa () o
SVA0Y grad YV A il )8 8 cilaal) Ay b Llal) daSaally o
dasaall (¥ i g cthe action of amparo dxdd) s 0l G glady Gl e
o A aSaad) Aol gy maad Y Aala A4 ) glaal) (3 gial) aman ol < jic)
0 (B sta AT ) agall 1A 13 o By (g e al) oda Jhal o ydd Gl g

(1) See the references to the Barolo case in Joaquin Brage Camazano, La
jurisdiccion constitucional de la libertad (Teoria general, Argentina,
México, Corte Interamericana de Derechos Humanos), Editorial
Porrua, Instituto Mexicano de Derecho Procesal Constitucional,
Mexico, 2005, p. 66.

(2) See the reference to the Siri case in Jose Luis Lazzarini, El juicio de
amparo, La Ley, Buenos Aires, 1987, pp. 26 ff y 373 ff.; Ali Joaquin
Salgado, Juicio de amparo y accién de inconstitucionalidad, Ed. Astrea,
Buenos Aires, 1987, pp. 5; Nestor Pedro Sagues, Derecho Procesal
Constitucional. Accion de Amparo, Volume 3, 2nd Edition, Editorial
Astrea, Buenos Aires, 1988, pp. 9 ff. See also Alejandra Rodriguez
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Gl Jlaa e AaSaal) 4d ca g Samuel Kot dxad 8 V40A jugis)
oal g 3 Agal s B 4 gl (gsial) Ll Jadil Lyl 5 g0 al) o glad
Ohalal) cillalid) Agal ga (B Jasd

o3 Cun jaf LaS o M) jad an pid B Al g goall cualdl (VA0 A ale g

N84¢ ale ol G0 g giuall Z3LaY) Ao gy (€7 Balall) ) gicall A s el
Lelaad) Ggally di shie) M) g ) simal) Z3aY) JB s -Adf Badly (i aag
Gsiagthe right to a clean environment i diy 8 sl Ja
oM AT Laga alia) Lilall daSaall cuisi -consumers’ rights cligiual)
Verbitsky (fixad -8 dpadid) 5 oot g sladll alal Jgiall padld) jlaa)
g sl g e laal) Llaally Gil fie ) DA (e lldg (Y4 + 4) Halabi (Y+ + ©)

Galan and Alfredo Mauricio Vitolo, Argentinean National Report I, p.
7. See also Nestor Pedro Sagues, Argentinean National Report II, pp.
13-14.

(1) See the references to the Samuel Kot Ltd. case of September 5, 1958, in
S. V. Linares Quintana, Accion de amparo, Buenos Aires, 1960, p. 25;
Jose Luis Lazzarini, El juicio de amparo, La Ley, Buenos Aires, 1987,
pp- 243 ff; Ali Joaquin Salgado, Juicio de amparo y accion de
inconstitucionalidad, Ed. Astrea, Buenos Aires, 1987, pp. 6.; Susana
Albanese, Garantias Judiciales. Algunos requisitos del debido proceso
legal en el derecho internacional de los derechos humanos, Ediar S. A.
Editora, Comercial, Industrial y Financiera, Buenos Aires, 2000;
Augusto M. Morillo et al., El amparo. Régimen procesal, 3rd Edition,
Libreria Editora Platense SRL, La Plata, 1998, 430 pp.; Nestor Pedro
Sagues, Derecho Procesal Constitucional, Vol. 3, Accion de Amparo,
2nd Edition, Editorial Astrea, Buenos Aires, 1988.
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Lad dald diayy Ocollective protection and class actions 4z Le)
o Ailatial) Apailodl) Ao gal) Lilad) Aaaall g o8 aY) (s glo ) o3¢y (lay
Craal) 35 b i puali o aSaall 1o i G A Baidall Lelaal) s gleal
clallaie g daliaal) b o Jag) guda g (Lgda€s Badaa g (Adluwal) oda ol ag pdill
.E')m‘
4iladl) 446 1 daddivia remedy wilad) Aliw g abl Jiali cdigh A
@e8al) WA sadigll jgial) e (YYT) (V) Gliatal) Lo S8 Al L5 8
Cilga g i) Aoy Lidad) daSaal) aiali coda cibady) A gl Bd g5 Asula)
A&l Laa) Ay AU AN jal ¥ A 3 La corders gl ol directions
1a¥ Lle dasaa (e gal laa) gf cwrits in the nature of habeas corpus
SBally 1l Jlaa) gf cmandamus Cpae e o) g Lol (pdli g al)
o L) i) A1 Al ¢l (pra il gal ) jlava) i <prohibition
9 () AaSaal Lo dasasa o jalt 4l g cquo warranto (e (3 dvlea
L8 g ccertiorari W) sal ddma Sig) ) (3 gl o) Cile anafil cpdlh gal) aaY
A aigh Ltad) A aSaall o yud a8y A ap e i) ()0 Sl gl 028 ma (s

(1) See Verbitsky Case, Fallos 328:1146 (2005); and Halabi Case, Fallos
332:(2009). See in Alejandra Rodriguez Galan and Alfredo Mauricio
Vitolo, Argentinean National Report I, op. cit., p. 9.

(2) Nestor Pedro Sagues, Argentinean National Report I, op. cit., pp. 14-
19.
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5ol cldlaial | ad Jlay gad 10 W ga | ppeadli Jila g1} 03¢d Gpanaial) Gl
Je Ul G aSlaall (a3 Laa «(Vto liberalize the standing requirements
P el i) cilelay (e dgibiall) 4 ) clulail) ga dylag) SiSH 3 ) gy
SLATY Lgals8Tuy (Jilau gl Al Saal) painal) chiladiia Lgub o i ) ciylal) dlls
Jiaall ) ghail) 13a e 384 collective or diffused rights dsslaadl (3 g8al)
“public interest "d—alal) dala all cile jlia" Ale Gtk La gl
O Apeiaa) (3 gBall pun ga yaall (A5 ) <093 (30 g2 litigation” (PIL)
Vg dial) G W QU s o Aasaal) el i (g cAaSanal) quila
2 Baa o) AL gall J1 35 La GlSina gad) 4 ggan S (1944 ale ag
Al A48 1 Al oS A i) g ) )8y () giad g (393 A LS
Jaall Llal) daSaal) aiay ad i gall 134 o 31 .the amparo judicial action
Ll 8 Balia ¢ o ad) 024y il ieY) (e Supreme Court of Justice
Hod e b ila ) B 8 oY) 10 ol aBg lady) (3 giad Ay ) B
i) (Lplal) daSaal) ciald Latie (Productos Avon S.A. dxad 31444
L) s o) sbad () 5 palll Jguly Gl (398 A0Sy paY) 4B )
(o il e 5y L 1B g s i B it g el
saays (Oeourts of first instanced=sl i) aSlaall ) dpedld) ¢ glool

(1) See S P Gupta v Union of India AIR 1982 SC 149; PUDR v Union of
India AIR 1982 SC 1473; Bandhua Mukti Morcha v Union of India
(1984) 3 SCC 161. Surya Deva, Indian National Report, op. cit., p. 2.

(2) Surya Deva, Indian National Report, op. cit., p. 2, 4-5.

(3) Samuel Arias Arzeno, “El Amparo en la Republica Dominicana: su
Evolucion Jurisprudencial,” in Revista Estudios Juridicos, Vol. XI, no
3, Ediciones Capeldom, 2002.
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2B Ayl s el o N BULEY) Jandy s el akgd dalal Al Yl A sl
o s se ) oda cua Al Ay (Y V) ale B e (gl A dlld ay ccualid
Jha g (VY B3l Yoo ale B o3 o ) Z3UaY) DA (a gl
principle of prevalence of (lui¥) (358 4 glgf lasa gal cLAY) o1
sda dlead Luald dyiliad dliug £10%y) ) Jgiwal) A (laall human rights
SOAEE G jal J 90 e A4 520 23 U JaY) g g (3 50a

dilall) 448 ) el e g g () Uyl W ) gaay aSlavall o) Baadly g
G gy 9o e cilabeal) odb A jlase A8yl (B Jaad g ¢y ghual) 8 Lgd Al gaall
X)) mandado de injungio < slals 3l Lad 331 ) A Gaa LS (gillala
Aaadl) B 3 a% By el a ) JUEEY) s 26 ) Allad Al g 3y
b ady (D alal) plhadl) 3 cplalall o ol pa) ao) g8 Gaaday Adlaial) 5030 )0
a8 4 adl) L) dasaadl )" J 58 A Luis Roberto Barroso 3tiuy) i
MGl & e W Lol Ui pual) gad Bamy 5 ghad cilad

(1) Allan R. Brewer-Carias, Constitutional Protection of Human Rights in
Latin America. A Comparative Study on Amparo Proceeding,
Cambridge University Press, New York 2009, p. 68.

(2) See STF, DJ 31.out. 2008, MI 708/DF, Rel. Min. Gilmar Mendes. See in
Luis Roberto Barroso et al, “Notas sobre a questao do Legislador
Positivo,” Brazilian National Report I1I, op. cit., pp. 28-33.

(3) See Luis Roberto Barroso et al, “Notas sobre a questao do Legislador
Positivo,” Brazilian National Report IIL, op. cit., p. 33.
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(omiel |
(ol gutd il | 1) 50 (3 guimniihd| Sl 399
el (o il | JUa | i

dadlae B 4y ) giall aSlacall yga gl AN AGLad) clall ) ddLayy
B aSlaall oda g3 ) Ulal 3 LEY) Sy «(allaall i ASI a pl) JUSY) el
DAY oadh 13 jedai 0B aendll gl ) il JUESY) CA aa Jalail)
Pl JUSY) ca g B ualaall k) jiapal) A1) aliea A U gala | gha
2 At 3ga g (Sl o dl) JalS Gy e 3y ) G Bl ¢ Al
(= a poor, deficient or inadequate regulation <ilS & sl sLis
(o pil) JUEEY) andl ) cLad) o Jla 3685 0 oSang (Vg siual) ) glaial)
2 Bake (el iang g JUESY) 13 o g shiall (all) 4y ) gl pie (D) aS (e
A S Al g dpliall) 408 1L 3Rl AN Jgal)

(1) Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Ed. Lex Nova, Valladolid, 2001, pp. 293, 294;
Hector Fix Zamudio y Eduardo Ferrer Mac Gregor, Las sentencias de
los Tribunales Constitucionales, Ed. Porrua, Mexcio, pp. 34, 37, 71;
Victor Bazan,“Jurisdiccion constitucional local y correccion de las
omisiones inconstitucionales relativas,”in Revista Iberoamericana de
Derecho Procesal Constitucional, No 2, Instituto Iberoamericano de
Derecho Procesal Constitucional, Editorial Porrua, Mexico 2004, pp.
189 ff.
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Aladl) A0 )1 7 d gl il ) Jgad) B A Baadly (Jolial) g
i Slag ) plad) Adabeay @il & gl aSlaal) G (e a8 11 e -4 S sl
Jilesal g pl) JUSY) (o A gl (Ao (g shail Al cilag padl) elld (B Loy 4y ) i)
ala Ay ) giual) aSlaall &gk 288 Uy 5 Lgaalalh ) glanal) G gies) dpaslad
e gaill (g siual) b auldal) (S (ha LSl A jlaa ¢ panadl) (o pl) JUSY)
gz gil) g Apala Y pulaal) Gamy Jlu ) pe -Lgdld) oo 90 Ay )
(2 £ il Bl oLl ) gl dsa 55 JS gad Ao (g gl ) gadl paualll £ jpdiall
el 4 ) giaut) AcaSacall A (gl 113 i g, (V) (J Y1 llaall) Jiial)
(A allaall) (A 5ad) a8 JURY) Agal ga (b Ayl

cla 48 ) 4nilsa) Ay gidl) aSlaal) i ) Lia dgle Sl Uiags Lag
o L 2wl O (o cBagan dury pd (@ guad (B Gl (oanadl) (2 ) JUSY)
RS ) g, (g pdiall Ay i) cllalad) Glaiely 4 ) giaal) aSkaall 7 lacd)
Jla A4y ) gieal) aSlacall <l gl 8 G Joall cpa dpand) 8 ) gal) 13¢d daband) A jlaall
Cilga i 4y i) aSlaall slae) g (p pdial) cilalun Jo 9 g3 JOEG Glad) 138
iy pal) Alita g g3 Ly £ pdiall 4L ) gulaa gl

(1) Jose Julio Fernandez Rodriguez, La inconstitucionalidad por omision.
Teoria general. Derecho comparado. El caso espaiiol, Civitas, Madrid
1998, pp, 227 ff.

(2) Hector Fix Zamudio y Eduardo Ferrer Mac Gregor, Las sentencias de
los Tribunales Constitucionales, Ed. Porrua, Mexico, p. 34

(3) Idem, pp. 36-37; 75, 88
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Jod! wadlalf
Qo yguienid 02 ()35 ] :Bgkaul] G0 g il ygutettdf pSlal)
Rlid] 199 e gl

g8 pal) b ALiall) 4408 1) aUsly 34 L) Jaud) B ale Guaay Las

Aals ellad ¥ Lgdsl g cctlay pdtl) &y ) gt a28 (Do) Adabeay aSlanal) aialli Eiga
pae (e Ay Lgaiai (e o 1) Ao 4y i) aSlanal) o Badly gdlad) ¢de)
G0 A sl are (e ) gl uardiio) BB (Lgilad) aoe clny yddl) 4y ) ginw
¢ et Ay ) glaal) aSlaal) O (3 ey Glal) gan b JUa) i Y (e )
Oanadii ad Al 81 a8 B cilay pdil) 4y i ate odle) o celad) i Jia 8
O Yy 4l (D Saag s LAY) (B (93 ¢ gheal) Al g M) ay pil) audaidl)
L 8 9 el & pical) ) &y gilnndl) aSlaal) A g5 ey pliil) (o gl sL3)
Pl an BBl £ pdial) Jlas) JIA (e @3 g ¢ ghmil) ) gad) & a3 B ) g
4 i) aSlaal) jaali s AT aila g (V) ) giaal) il L gad o (alil)
al——agi gl guidelines 4l—4di ) Jul—2a i directives Cl—ga s
= (A ) JLESY) ela mavay (I £ il recommendations
99 Cipsh B 5 oall 04y Lguda gy Ay ) sl aStaall ¢ ) Sang (Vg sl

(1) Christian Behrendt, Le judge constitutionnel, un législateur-cadre
positif. Un analyse comparative en droit francais, belge et allemande,
Bruylant, Bruxelles 2006, p. 124
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.the Legislator
dilaial) ~cYLal) el aina (b A Adiada Glacad) 118 (B ageall Cag
QA O 99 (i) (o pil) JUSY) Ca 4y ) gl pde (il dgiliad &l ) iy
g g gimal) (3 9B Aglany (day ¥ IS —ny i) a guail] Jdaghy L3
the right to equality and J<ill ate 9 8) guall 2 Gadl Lapad cdpuuliad)

."'non discrimination
4 i are (Plely &y ) giual) aSlanal) ol duilsa) o ) 3LEY) jaady
(b Al pa o S5 3B e gall) oda JUaily At ¢y i o ) 93 Ay 8N a gual)
caldaf Gua Lilall A Jad) oa LaS ¢l 3S pall Ailiall) 448 1) aUasy 3aL5 3l Jgal)

RS 3 0a 10 (g siaal ) 53 ey ¥ 8 sl 038 By "y Sla) A I At
13 5 (JUSY) g Jaadl 138 dead 510 Agl) A g9 £ peial) ubaldy Lad) g 2 5 JUE) 2525 08
Ll el BB g ibual o) dpa g g sl calls g 65 Lgda Bae fa g sl AL el
() g LS ¢ ] Ay L Aoy (o Bl Abadn ) (g ) sndl) B Ly () (s
O Q199 ¢ Ayl pLIEY ool lal ) L Cpsmins O GSaal) (o (A1) Jileagll (o gl
Al o al 30 lia G Algal) B A0y (a pilly olad ) Al o plaic) ) A1 13 )
Al s 33 (Jaadil) (i dyjad M A gl gl oladl) a gl ) 03¢ quatiad ol Ayl
Ssdida Euag ¢ pdl) (abill) dallaa (B B jal) (g ) gl pLBY) g 2(g gaugall Gy
1 A9 AN 2B gal) o 48 jal) diliall) Adalud) adga o
http://www.iraqgja.iq/view.1871/
(1) F. Fernandez Segado, Spanish Report, pp. 9, 25, 39-42. P. Popelier has
pointed out that in Belgium, “the principle of equality and non

discrimination constitutes the reference norm in more than 85% of the
decisions adopted by the Constitutional Courts.”, See P. Popelier,
Belgian National Report, op. cit., p. 3.
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QSN g ¢y 9B (Gl ase gl Gl (Me) g cinterpretation of statutes
declare a law to be compatible or incompatible "(Lsiwall) ubud)
to "o ad OhS g LEYM (5l (o) 3 jaa JaBd g cwith the Basic Law
Lagd Yo v 0 ale A Lilad (B 4uldoa 30l ¢ 481 189 (Vbe null and void
Gl Ladde M ;g g aBlia e o galy 1) ailal) (gLl (aly (et
gl (Bay () Uyl Lgale uad (gad & gld pas 4y glsa) dasaall
Jote m Laliag e (38 g ol 7 Rl 23laY) 138 o aw (V"M gale ¢ gadaall
o B30 af (a9 (Jula¥) g Ay ) ginaal) a2 Gy M eaial) () BN (8 AcaSanal)
R Ay gial) aday il ) 4B Aleul) Ay giual) daSaal) b <paal Al clad)

SO ) g pae Glaal) G guaril) Uil 4 ke

(1) Christian Behrendt, Le judge constitutionnel, un législateur-cadre
positif. Un analyse comparative en droit francais, belge et allemande,
Bruylant, Bruxelles 2006, p. 93; See I. Hartel, German National
Report, p. 7-9; Francisco Javier Diaz Revorio, Las sentencias
interpretativas del Tribunal Constitucional, Ed. Lex Nova, Valladolid,
200, p. 260; F. Fernandez Segado, Spanish Report, op. cit., p. 6.

(2) See Francisco Javier Diaz Revorio, Las sentencias interpretativas del
Tribunal Constitucional, Ed. Lex Nova, Valladolid, 200, p. 301.

(3) F. Fernandez Segado, Spanish Report, op. cit., p. 6

Vea i aliaziifly g lall Sygacd) s



G9LL Sasea u 9/ (YWY dad) WY adall

AN Al 4 siaal) AaSaall Ao cua gl Al dageall LLRY (g

M VANE Lagish YY A jalall (37/1984) sl (alxi Lasd (116/1) ad
MY G all s LB sliial) cilasdd) b Al pid) g Gl i (5 gha G Sy OAS
aBg VAT ale oy dadocall el ghlly | glatill (Al ¢ Siaal) o Seall sadiad g
Cuall g o) shoall fapad L8 JSy Alalaal) (B Sonalll 13 o) daSaall s
Bariucal) Adillal) Ao (all) Gabily lacd) g ¢ Gasall) 130 Juagl (M) ) dasaall

D4l g (e
Spanish Aulea) 4 gial) daSaal) Al Cuasd (A aga SR Ad

G (45/1989) Balall a4y ) gl a2s Allus Constitutional Tribunal
s A g i) quil pal) wils & (Income  Tax AL Ao Ay pal) o il
e A g jiall Ay pad) ciloal J) ) (ming Ly cdogal 3 Gt B o) 31 0
oy Jasi o) i Al o A g jiall &l ¢y JEI B iy o jal) il

(Guerra Civil Espaiiola :4:w¥\ «Spanish Civil War) 4sbeu) 4da¥) cpall (1)
A sganll ol smal) ¢ smgand) (o VAT Jopd Y ia VAP plgr VY G
A5 g (i gaghl) et gl b gl B ) ad) Balidy 3 pata Ao lan e gl (i)
o3 Jga Jualdill pa i jal VAV O ale Alldy a1 YA e AN ale ¥R ) Lilaw oS
1AL ad gall ph) e pal)
http://www.marefa.org/index.php/%D8% A7%D9%84% D8% AD % D8
%B1%D8%A8 %D8%A7%D9%84% D8% A3%D9%87%D9%84% D9
%8A%D8%A9 % D8%AT7%D9%84%D8% A5%D8% B3%D9%BE %
D8%A7%D9%86%D9%8A % D8% A9

(2) F. Fernandez Segado, Spanish Report, op. cit., p. 10.
(3) See STC 45/1989, of February 20, 1989, par. 11. in See F. Fernandez
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M8y i) ddlalu ) 8 JAa) e Ay puall i gilal)

(suibil| wmdlal
AR 190 (§ bkt | Gy Gt | oSl it
(ol oot il JU3
) L) 6F (e oA upla 283 pualaall pibeal) @l o) Joll) ¢Say
Al Ca puiloaal) oda § gdiS (Mg | 5 Al S o) g g il JUESY) 5
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Segado, Spanish Report, op. cit., p. 12.

(1) Id. See also STC 13/1992, Febrary 6, 1992, fund. jur. 17; STC 16/1996,
February 1, 1996 fund. jur. 80; and STC 68/1996, April 18, 1996, fund.
jur. 14, in F. Fernandez Segado, Spanish Report, op. cit., p. 12-13.
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(1) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit.; Donald L.Horowitz. The Courts and Social Policy,
(Washington: Brookings Institution, 1977), pp. 1-21; Carlo Guarnieri
and Patrizia Pederzoli, The Power of Judges: A Comparative Study of
Courts and Democracy, (Oxford: Oxford University Press, 2002), p. 7.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
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and Parliamentary Democracy, op. cit., pp. 77-100.

(3) Alec Stone Sweet, Constitutional Courts and Parliamentary Democracy,
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(1) Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, op. cit., pp. 1-13.

(2) Alec Stone Sweet, Governing with Judges: Constitutional Politics in
Europe, op. cit., pp. 127-150. 2000), 127-150.
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John Hart Ely, Democracy and Distrust: A Theory of Judicial Review,
(Cambridge: Harvard University Press, 1980), pp. 131-134; M. J. C.
Vile, Constitutionalism and the Separation of Powers. (Oxford:
Clarendon Press, 1969), pp. 315-351.
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(1) M. J. C. Vile, Constitutionalism and the separation of powers, op. cit.,
pp- 316-318.

(2) See regarding the case in Venezuela, in Allan R. Brewer-Carias,
Dismantling Democracy. The Chavez Authoritarian Experience 1999-
2009, Cambridge University Press, New York, 2010.
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