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(4) The preamble to the constitutions of Albania and Bahrain is called
“Foreword.” The preamble to the Constitution of Japan is called
“Preface.”

(5) The Charter of the United Nations, for example, has a formal
preamble and a substantive preamble; the latter appears in chapter I
of the Charter. See Hans Kelsen, The Preamble of the Charter-a
Critical Analysis, 8(2) J. Pol. 134 (1946).

(6) Another form of a preamble may be a declaration of independence,
which, although not formally part of a constitution, may have some
of the substantive elements of a preamble. Unless otherwise
mentioned, the article does not discuss the declaration of
independence as a form of a substantive preamble.
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(7) Constitution defined here as a group of binding fundamental
principles characterizing a state or society on a permanent basis.
Therefore, a constitution could be either a formal document or
substantive legal norms a society refers to as a binding constitution.
See, e.g., A.V. Dicey, Introduction to the Study of the Law of the
Constitution 22 (8th ed., 1915).

(8) States that have a preamble to their constitution are Andorra, Albania,
Argentina, Australia, Bosnia-Herzegovina, Brazil, Bulgaria, Canada,
Croatia, the Czech Republic, Estonia, France, Germany, Greece,
Hong Kong, Hungary, India, Ireland, Japan, Lithuania, Macedonia,
Montenegro, New Zealand, Paraguay, Poland, Portugal, Philippines,
Russia, South Africa, Spain, Serbia, Slovakia, Slovenia, Switzerland,
Turkey, Ukraine, and the United States. All the preambles’ phrasings
were taken from the International Constitutional Law Project
Information, available at http://www.servat.unibe.ch/icl/.

(9) States that do not have a formal preamble to their constitutions are
Austria, Belgium, Cyprus, Denmark, Finland, Italy, Latvia,
Luxembourg, the Netherlands, Norway, Romania, Singapore, and
Sweden.

(10) This is the case of Denmark (arts. 1-4), Italy (arts. 1-3), Norway
(art. 1), Romania (art. I), and Sweden (arts. 1-2). Therefore, it
emerges that only eight of the surveyed states (16 percent) do not
have a preamble to their constitution, either in a formal or a
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substantive sense.

(11) This is the case in Albania, Estonia, France, Japan, India, Ireland,
the Philippines, South Africa, the United States, and the Czech
Republic (in the latter, the reference is to the “citizens™—*“We, the
citizens of the Czech Republic”’). In Russia, the reference is to “We,
the multinational people of the Russian federation.”
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(12) It is not surprising that some preambles refer to the citizens of all
national origins. See, e.g., the preamble to the Constitution of Bosnia-
Herzegovina (“Bosnians, Croats and Serbs, as constituent peoples
[along with others], and citizens of Bosnia and Herzegovina”),
Poland (“We, the Polish Nation—all citizens of the Republic”),
Slovakia (“the Slovak nation . . . that is, we, citizens of all Slovak
republic”), and Ukraine (“The Verkhovna Rada of Ukraine, on behalf
of the Ukrainian people—citizens of Ukraine of all nationalities”).

(13) See the preamble to the Constitution of Australia (“The people of
New South Wales, Victoria, South Australia, Queensland, and
Tasmania...have agreed to unite in one indissoluble Federal
Commonwealth”), and Switzerland (“We, the Swiss People and the
Cantons”; emphasis is in original).
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(16) Preambles that explicitly set a socialist agenda appear in Bulgaria,
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China, Cuba, India, Laos, Ukraine, and Vietnam. An example of a
preamble declaring a quasi-capitalistic character appears in the
Constitution of Bosnia-Herzegovina.
G ad " 1S Y] shl) Aadia B el La QU Jas o ol e (VY)
glially ( AaY) alud) Gladay cAllandl Cuupndily ¢ JalS alad) Aaliye 5aaial) el gl
Laay e dasld JLadly W4 ) 4 gladaly calad) £la )1 Cpuadly o sidal)
DSl 138 i g alls
(18) See, respectively, the preambles to the constitutions of Brazil,
Bosnia-Herzegovina, and Armenia.
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(19) See also the preamble to the Constitution of South Africa (“May god
protect our people...God bless South Africa”), Germany (“Conscious
of their responsibility before God and men”), and Argentina
(“Invoking the protection of God, source of all reason and justice”).
An interesting wording style appears in the Polish Constitution
(“Both those who believe in God as the source of truth, justice, good
and beauty, as well as those not sharing such faith but respecting
those universal values as arising from other sources”).

(20) The Greek preamble states: “In the name of the Holy and
Consubstantial and Indivisible Trinity, the Fifth Constitutional
Assembly of Greece votes.”

(21) The Irish preamble also notes: “We, the people of Ireland, humbly
acknowledging all our obligations to our Divine Lord, Jesus Christ,
Who sustained our fathers through centuries of trial.”
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(22) See the preamble to the Constitution of Turkey and India.
Interestingly, all states’ constitutions in the United States include, or
included in the past, an explicit reference to God. See 50 out of 50
States Recognize God’s Role, available at http://dubyanell.
blogspot.com/2004/04/this-just-in-50-out-of-50-states.html.
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(27) George Winterton, ‘A New Constitutional Preamble’ (1997) 8 PLR
186. See also the debate about whether a preamble ‘walks before the
Constitution’ in: Kesavananda Bharati v State of Kerala (1973) 4
SCC 225, [545] (Shelat and Grover JJ) and [1524] (Khanna J)

(28) 'to explain and recite certain facts which are necessary to be
explained and recited, before the [provisions] contained in an Act of
Parliament can be understood’, J Quick and R Garran, The Annotated
Constitution of the Australian Commonwealth (Legal Books, Sydney
1995 (1901 reprint), p 284; Lord Thring, Practical Legislation: The
Composition and Language of Acts of Parliament and Business
Documents (Little, Brown & Co, Boston, 2nd ed, 1902) p 92. See
also: S G G Edgar, Craies on Statute Law (Sweet & Maxwell,
London, 7th ed, 1971) p 199.
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(29) See also the history of the governance of Norfolk Island, the Cocos
Islands and Christmas Island, set out in the preambles to the Norfolk
Island Act 1979 (Cth), the Cocos (Keeling) Islands Act 1955 (Cth)
and the Christmas Island Act 1958 (Cth).

(30) See, for example the preambles of: Financial Agreement Validation
Act 1929 (Cth); Canberra Water Supply (Googong Dam) Act 1974
(Cth) and Sewerage Agreements Act 1974 (Cth), all of which refer to
inter-governmental agreements within Australia. See also the
preambles of: Privacy Act 1988 (Cth), the Antarctic Treaty
(Environment Protection) Act 1980 (Cth), the Historic Shipwrecks
Act 1976 (Cth) and the World Health Organization Act 1947 (Cth)
regarding the implementation of international agreements, treaties or
recommendations.

(31) See, eg, the preamble to the Aboriginal Affairs (Arrangements with
the States) Act 1973 (Cth), which refers to consultation with the
States.
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(32) "a description of the processes of consultation can add legitimacy to
the legislation and affirm to the relevant parties the important role
that they played in the legislation’, giving them ‘a sense of ownership
and participation in the legislative process’, Kent Roach, ‘The Uses
and Audiences of Preambles in Legislation’ (2001) 47 McGill Law
Journal 129, 145.

(33) 'key to open the minds of the makers of the Act and the mischiefs
which they intended to redress’, Stowel v Lord Zouch (1816) 1
Plowden 352, 369; 75 ER 536, 560. See also: J Quick and R Garran,
The Annotated Constitution of the Australian Commonwealth (Legal
Books, Sydney 1995 (1901 reprint), p 284.

(34) See, for example, the preambles to the Builders Labourers’
Federation (Cancellation of Registration) Act 1986 (Cth); the
Jurisdiction of Courts (Cross-Vesting) Act 1987 (Cth); and the
Agricultural and Veterinary Chemicals Act 1994 (Cth).

(35) See, eg, the preamble to the Supported Accommodation Assistance
Act 1994 (Cth) which expresses Parliament’s intention as to how the
Minister and Government should act.
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(36) See, eg, the preamble to the Housing Assistance Act 1996 (Cth)
which contains a detailed list of Parliament’s various intentions in
enacting the Act and the factors it had taken into account.

(37) See, eg: the preamble to Sydney Harbour Federation Trust Act 2001
(Cth) which states that the Trust ‘will transfer suitable land’ to New
South Wales; and the preamble to the Crimes At Sea Act 2000 (Cth).

(38) See, eg, the preamble to the Australian Citizenship Act 2007 (Cth)
which is intended to educate immigrants about the effect of
citizenship.

(39) Plato, The Laws, (trans Trevor J Saunders, Penguin Books, 1970)
p. 185.

(40) See Orgad on the educational role of a short preamble written in
accessible language: Liav Orgad, ‘The Preamble in Constitutional
Interpretation’ (2010) 8(4) International Journal of Constitutional
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Law 714, 722. Note Roach’s criticism that preambles usually fail in
their educational task because the language used is often archaic (eg
commencing with the word ‘Whereas’) and is not accessible to
ordinary people: Kent Roach, ‘The Uses and Audiences of Preambles
in Legislation” (2001) 47 McGill Law Journal 129, 141. See also
Poplawska’s complaint that the Polish Preamble showed that
‘devotion to traditional, pompous and sometimes not sufficiently
clear language prevailed over care for clarity of the language of the
law’: Ewa Poplawska, ‘Preamble to the Constitution as an Expression
of the New Axiology of the Republic of Poland’ (2011) 52(1) Acta
Juridica Hungarica 40, 41.

(41) For this and other Canadian examples, see: Kent Roach, ‘The Uses
and Audiences of Preambles in Legislation’ (2001) 47 McGill Law
Journal 129, 142.
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(42) 'strengthen the unique and enduring friendship’ between the two
countries and promote ‘productivity, employment, financial stability
and the improvement of living standards’, anada-United States Free
Trade Agreement Implementation Act 1996 (Canada). See: Kent
Roach, ‘The Uses and Audiences of Preambles in Legislation” (2001)
47 McGill Law Journal 129, 148.

(43) See, eg, the preamble to the Native Title Act 1993 (Cth).
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(44) Examples first arose in the 1990s, when the courts struck down laws
because they did not adequately protect the rights of the accused
while the Parliament was more concerned with protecting the rights
of victims. See: Kent Roach, ‘The Uses and Audiences of Preambles
in Legislation’ (2001) 47 McGill Law Journal 129, 138.

(45) "“[s]Jometimes a preamble is inserted for political reasons when the
object of an Act is popular and admits of being stated in a telling
sentence or sentences’, Lord Thring, Practical Legislation: The
Composition and Language of Acts of Parliament and Business
Documents (Little, Brown & Co, Boston, 2nd ed, 1902) p 93.
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(46) In some cases the preambles conflicted with the substance of the
legislation and appeared to be intended to undermine the legislation:
Micheal Silagi, ‘The Preamble of the German Grundgesetz —
Constitutional Status and Importance of Preambles in German Law’,
(2011) 52(1) Acta Juridica Hungarica 54, 55.

(47) Kent Roach, ‘The Uses and Audiences of Preambles in Legislation’
(2001) 47 McGill Law Journal 129, 150.

(48) See, eg, the preamble to the Wet Tropics of Queensland World
Heritage Area Conservation Act 1994 (Cth).
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(49) "The optimist would defend this use of preambles as an attempt to
respect differences among the population even when one group’s
interests are not really being addressed in the legislation. The
pessimist would argue that acknowledgement of a group in a
preamble that is not supported in the text of legislation is a recipe for
disappointment and cynicism.’, Kent Roach, ‘The Uses and
Audiences of Preambles in Legislation’ (2001) 47 McGill Law
Journal 129, 149.
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(50) Gregory Craven, Secession: The Ultimate States Right (MUP, 1986)
pp 85-8. See also: Bowtell v Goldsborough, Mort & Co Ltd (1905) 3
CLR 444, 451; S G G Edgar, Craies on Statute Law (Sweet &
Maxwell, London, 7th ed, 1971) pp 201-2: ‘if the meaning of the
enactment is clear and unequivocal without the preamble, the
preamble can have no effect whatever’; and Re Tan Boon Liat (1976)
2 Malayan Law Journal 83, 85 (Abdoolcader J): ‘Where the enacting
part is explicit and unambiguous the preamble cannot be resorted to,
to control, qualify or restrict it.’

(51) "if the words of the section are plain and unambiguous their meaning
cannot be cut down by reference to the preamble’, Wacando v
Commonwealth (1981) 148 CLR 1, 15-16 (Gibbs CJ). See also:
Salkeld v Johnson (1848) 2 Exch 256; 154 ER 487, 499, where it was
stated by Pollock CB that while the preamble is undoubtedly part =
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= of the Act and may be used to explain it, ‘it cannot control the
enacting part, which may, and often does, go beyond the preamble’;
and Powell v Kempton Park Racecourse Co [1899] AC 143, 157
where the Earl of Halsbury stated that ‘if an enactment is itself clear
and unambiguous, no preamble can qualify or cut down the
enactment’.

(52) Powell v The Kempton Park Racecourse Co Ltd [1899] AC 143, 185
(Lord Davey); Re Tan Boon Liat (1976) 2 Malayan Law Journal 83,
85 (Abdoolcader J); S G G Edgar, Craies on Statute Law (Sweet &
Maxwell, London, 7th ed, 1971) p 202.

(53) This is sometimes made explicit in statute. See, eg, Interpretation
Act 1984 (WA), s 31(1) which provides: ‘The preamble to a written
law forms part of the written law and shall be construed as a part
thereof intended to assist in explaining its purport and object’.
Similar provisions exist in Canada and New Zealand.

(54) " The preamble forms part of the ‘whole’ and should therefore be
consulted as a guide to the ‘purpose’ of the statute’, Wacando v
Commonwealth (1981) 148 CLR 1, 23 (Mason J); M Handler, B
Leiter and C Handler, ‘A Reconsideration of the Relevance and
Materiality of the Preamble in Constitutional Interpretation” (1990)
12 Cardozo Law Review 117, 128; Anne Winckel, ‘The Contextual
Role of a Preamble in Statutory Interpretation’ (1999) 23 MULR 184,
189; and Elmer A Driedger, Construction of Statutes, (Butterworths,
Toronto, 2nd ed, 1983) p 146.
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(55) " It has been said that where the enacting part of a statute is clear and
unambiguous it cannot be cut down by the preamble. But this does
not mean that a court cannot obtain assistance from the preamble in
ascertaining the meaning of an operative provision. The particular
section must be seen in its context; the statute must be read as a
whole and recourse to the preamble may throw light on the statutory
purpose and object.", Wacando v The Commonwealth (1981) 148
CLR 1, 23 (Mason J).

(56) See the detailed argument put by Winckel on this point: Anne
Winckel, ‘The Contextual Role of a Preamble in Statutory
Interpretation’ (1999) 23 MULR 184, 187-91.
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(57) Kent Roach, ‘The Uses and Audiences of Preambles in Legislation’
(2001) 47 McGill Law Journal 129, 153.

(58) For example, in the 1990s there was an attempt to include a s
I15AAA in the Acts Interpretation Act 1901 (Cth), stating that where
a provision would have both an invalid application and at least one
valid application, it is the Parliament’s intention that the provision is
not to have the invalid application but to have every valid
application. This proposal was dropped after comments by judges in
oral argument before the High Court that it may take the role of the
Parliament too far in instructing judges on the exercise of the judicial
power. See: A Blackshield and G Williams, Australian Constitutional
Law and Theory (Federation Press, 5th ed, 2010) p 580.
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(59) "usually states, or professes to state, the general object and meaning
of the Legislature in passing the measure. Hence it may be
legitimately consulted for the purpose of solving an ambiguity or
fixing the connotation of words which may possibly have more than
one meaning or determining the scope or limiting the effect of the
Act, whenever the enacting parts are, in any of these respects, open to
doubt. But the preamble cannot either restrict or extend the legislative
words, when the language is plain and not open to doubt, either as to
its meaning or its scope.’, Quick and R Garran, The Annotated
Constitution of the Australian Commonwealth (1901, Legal Books
reprint 1995) p 284. See also: Wacando v The Commonwealth (1981)
148 CLR 1, 15-16 (Gibbs CJ); and Constitutional Commission, Final
Report of the Constitutional Commission (AGPS, 1988) Vol 1, pp
102-3.
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(60) Arvind P Datar, Datar on Constitution of India (Wadhwa & Co,
New Delhi, 1st ed, 2001) p 2; Lorne Sossin, ‘The “Supremacy of
God”, Human Dignity and the Charter of Rights and Freedoms’
(2003) 52 UNBLJ 227, 230; and J W Penney and R J Danay, ‘The
Embarrassing Preamble? Understanding the “Supremacy of God” and
the Charter’ (2006) 39 UBCL Rev 287, 296.

(61) J Williams, ‘The Republican Preamble: Back to the Drawing
Board?” (1999) 10 PLR 69. Williams, at 70-1, attributed four
potential roles to a constitutional preamble: (1) an historical record;
(2) normative statements about the nature of the polity; (3)
aspirational statements; and (4) inspirational statements.

040 fualiaiiily fesigilall Sigomdl s



53\.’.2‘.!‘ M..\.‘,.le.a

i ) iy (la ek 3 (8 et (S ¢ s Y AN Cilesial)
= ) cladia s Lasic 5 $BULIAY 4y giaal) 4l 5 (galaall oo
Gl e Lelilad sy 1R g B sil) ila (8 llad ol Jilua
A Gag—aid) A B Baclue (Allal) oda b canil Y LY caslal)
LaS caSkaal) quila e clgualadind (Say 4l ol ¢ glaall o gl aaf Calic
o5l 3 fill in the gaps "wl&) &) gd—al' oS & Jlal) g8
gyl cillabeal) 485 (Al Ay ) glasal) Jad gual) 9 2980 ape il y ¢ gigal
duhan

Qb fa - 3HEaY 4 85 3 gaa (eSS ) gt Y dadlal) CuilS V3 g
5= Y A oda Jia el Allaia Gl — gt A8 adl 3
lBall | 85 ekl ) quag Aedial)’ ¢f ) Craven aud) cadyg
dadial) cpacad ¢ Craven Uiud) (i (Uil ."5as gall g Badal)  gildal
el Gy LA i (2gadl 130 S oY Al ey ol s
O g (b dadial

(i Tinag (Llad )giwudl) datha Cpauai cigag BB ¢ Baadlyy
Baalall el ol g (pe sl g BUal o cCiaglind 38 (Cila gakag
Ja i g cadgl il Jha cdale A8 o AY) ileal 5 A Y

Elaay (Jead oda B il cilatie Cuasdia) Gua (Ll i igiag

(62) "preamble should recite statements of fact — euphonic, useful and
uniting statements of fact', Report of the Constitutional Convention,
(CanPrint Communications, 1998), Vol 4, Transcript of Proceedings,
pp 472-3.
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(63) Sir Harry Gibbs, ‘A Preamble: The Issues’ Upholding the
Constitution — Proceedings of the Samuel Griffith Society (1999, Vol
11), 88.
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(64) "The first is to state what is the purpose of the Constitution. Our
Constitution was adopted by the people before the enactment at
Westminster, so it ought to say that it is based upon popular
sovereignty, which is a fact and which the High Court and many
others have recognised. If we do change to a republic, it ought to say
that. The second is a statement of who we are. That ought to indicate
the people who constitute the Australian community, including the
indigenous people and, if one wishes to state it, the fact we are a
multicultural or diverse nation.... The third and most important, in
this context, is how we would wish others to see us and how we see
ourselves. Here, I think values that unite us and help to give a picture
at the beginning of our national constituting document are
appropriate.’, Report of the Constitutional Convention, (CanPrint
Communications, 1998), Vol 4, Transcript of Proceedings, pp 520-1;
and G Winterton, ‘The 1998 Constitutional Convention: A Reprise of
18987 (1998) 21(3) UNSWLIJ 856, 862. See also the view that a
preamble ‘can capture and chart, in a pithy and quotable form, the
history and aspirations of a nation’: M McKenna, A Simpson and G
Williams, ‘First Words: The Preamble to the Australian Constitution’
(2001) 24 UNSWLIJ 382, 382.
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(65) "However, a preamble to a constitution may have a more extensive
role. It may set out the beliefs and values which are accepted by the
people in adopting the Constitution. Accordingly, matters which
might be included in a constitutional preamble include the source,
authority and history of the constitution, the system of government it
establishes, and the principles or values it espouses. A preamble to a
constitution might also seek to wunify and promote shared
commitment to that constitution. It can be symbolic, inspirational or
aspirational in nature.", Qld, Legal, Constitutional and Administrative
Review Committee, A Preamble for the Queensland Constitution?,
Report No 46, November 2004, p 4.
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(66) "platitudes, excessive controversy and lengthy shopping lists that are
likely to date quickly’, Queensland Constitutional Review
Commission, Report on the possible reform of and changes to the
Acts and laws that relate to the Queensland Constitution, Brisbane,
February 2000, p 29.

(67) "I think that we should not attempt to use our Constitution to try to
define what all Australians believe, or what this country is all about.
Such efforts almost always misfire. Either they end up overdefining
the nation, so that they include things that all Australians manifestly
do not believe, or they veer into platitudes, so that they affirm values
that are common to any industrialised democracy.... If we try to
define Australia, we are very likely to end up with a caricature, =
= a dumbed-down version of what this country is all about’, Jeremy
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Webber, ‘Constitutional Poetry: The Tension Between Symbolic and
Functional Aims in Constitutional Reform’ (1999) 21 Sydney Law
Review 260, 267.

(68) Old, Legal, Constitutional and Administrative Review Committee, A
Preamble for the Queensland Constitution?, Report No 46, November
2004, p 17.
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(69) "be enduring and not foreseeably liable to obsolescence. The
preamble should not read like a catalogue of political correctness.",
George Winterton, ‘A New Constitutional Preamble’ (1997) 8 PLR
186, 189.

(70) "'would be unwise to incorporate in a Preamble ideas which may be
in favour today, but out of favour tomorrow, thus attempting to force
future generations to accept notions current at present.’, Sir Harry
Gibbs, ‘A Preamble: The Issues’ Upholding the Constitution —
Proceedings of the Samuel Griffith Society (1999, Vol 11) 95.
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(71) "A global survey of the function of preambles shows a growing trend
toward its having greater binding force — either independently,
as a substantive source of rights, or combined with other =
= constitutional provisions, or as a guide for constitutional
interpretation. The courts rely, more and more, on preambles as
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sources of law.", Liav Orgad, ‘The Preamble in Constitutional
Interpretation’ (2010) 8(4) International Journal of Constitutional
Law 714, 715.

(72) Jeffrey Goldsworthy, ‘The Preamble, Judicial Independence and
Judicial Integrity’, (2000) 11(2) Constitutional Forum 60, 62.

(73) '"inadequate expressions of more general principles’ that may be
discerned from a preamble.’, Jeftrey Goldsworthy, op. Cit., pp60, 63.

(74) "the courts should not try to fix that which cannot be fixed’, S M
Corbett, ‘Reading the Preamble to the British North America Act,
1867’ (1998) 9(2) Constitutional Forum 42, 45.
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a bill of (Gs—Ball sltiua Gk 5 AREAT Sy ¥ Lad (daaiall 39 gk
P (a0 (e i Fia gl (5 siwd i P& e rights
o3u5 - ssiedll dasha B Aa jaal) fsalaall g Al o pudi 48y b oo s LAY
do—d o (il Jaal 48yl W jliely cilasial) ) B (Say (A )

L5 AT AL lay W gL ) LS La 5 gl @l

gLt —) g a8 () o — AT Gw o —Webber 3Gl 5
) ghasal) ) LS I8 O N VR8N ale B S aisal) alhad)
ol LA e (g 9—ball gl ZUY 48y )k sy Baaal) daskadl
:¢) Webber Miuly) ay s . Lail
S 13 LaBla 0198 of Au8d A8 ke 3e8all (Ple) A
13 Aaxial) A 5] ghusall z) 53 ate Juadl) Cped cingd ga 138
O—a Giall (Me) glil) o 5,08 e Al jiaall dlaad) cuils
Lglai Add Jibugy DoY) 130 gzl oo b gy Jas DA
LOlialzd ) b

(75) "The adoption of a bill of rights by stealth would not be appropriate,
and if that is the objective, equality is best left out of the preamble. If
the democratic process cannot produce a bill of rights by conscious
action, one should not be created by covert means supplemented by
judicial fiat.", Jeremy Webber, ‘Constitutional Poetry: The Tension
Between Symbolic and Functional Aims in Constitutional =
= Reform’ (1999) 21 Sydney Law Review 260, 270. See also: Leslie
Zines, ‘Preamble to a Republican Constitution’ (1999) 10 PLR 67,
68, where he states that individual rights belong in the body of the
Constitution and that this applies to the subject of equality.
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A aladi ) 8 A adially B o) <l AN G o
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Laa sk dadiall axi o £1080) Jud (e () 9Sam 4] () . gl
Lo el d—aaiadl ) Bl jeag D8 daall | giaal) ashiog
S (g8 WY (@siall (Ple) o gl Bl (e La Lo
LIGIS 2 Sy dghada
G L —John Williams 3i—u¥) Badl ¢ gld) V24 B4
sl b geial oda L' o — gl dadka B 5 ghal) ey
(s A 3 s (VM UCEAY G Jhay 1) ga (Aadiall B gl Gl
g gl uaww&amaaﬁd\ Gsaan (9Ss O g
Sl e S i M) ga (p gadaall DS B ClBMEAY)

(76) "Statements in the preamble should not be cast in the language of
rights and freedoms unless such rights and freedoms are guaranteed
in the Constitution. It would be bogus for the preamble to promise
more than the Constitution will deliver. The preamble should not be
regarded as some sort of substitute for a bill of rights, for by its very
nature it would be a very inadequate substitute.’, Qld, Legal,
Constitutional and Administrative Review Committee, A Preamble
for the Queensland Constitution?, Report No 46, November 2004, p
14, quoting from a submission by Mr Geoffrey Fisher.

(77) J Williams, ‘The Republican Preamble: Back to the Drawing
Board?’ (1999) 10 PLR 69, 72.
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SiaY) ) gial) dasia

O Ga gkl Jial caal (S a) ) sil) dasia ¢ Bad
“We the people of the United "sa—aiall cil¥ ol cads oad' 5 e
Ot B g—d =Sy £ o) Jia (LalS ¢ 0) dasial) cilals Bl States”
Jdoadl ol o ) alie] A1 (S G4 o Jadlg o Sopa¥) Jsiwdl) o) o
A g ) (B Jaiin alaia) (5 g Aatial) 030 (35 Al (Sl aag . gAY
Ay ) 4y siadl) 4 a0
atiel o al o ay G i) o ) QU ey cadyg
13 alud alie] o g callall Ay el Saniall LY ol Lgiadd ) cilalgud)
Gl 11d b adal) (e 098y B iy (Matasia o 10l gl
(AR gaag o Caaill g Aasial) o2d Heda o Jgeal a4l glae
=S il dadia of 8 pagadll 13 B Aliadla (Say e Jgl
ae b Lilod jais—a B Lgaid a8 ) Ala) dediadl oo Cilias
G (Al 18 ugdd) B lal) el (5 ol Llal) daskal) o A3 LAVAY

Bill of Ayl 48550 e sliiad 88 S5l ) o ) LAY Jaad (VA)
LoDl ay Adladdl il o) e ) Wl Wiy ¢ V1AS ale 5 alall (Rights
Ay g LolldLd 8 dmaall Caaial um VYAV dda ()0l ) gieal) ) o
L Banial) cll o) cad oad) Aladiag sla A ) gaal) elld & jaal g Lolilady
s AR RN Glady Allaad) Aald) g WS S slal) el b L
v cAadlll) Ullaly o Wl Ay o) aad el g alad) juddl 5y 5ads ol idial) gLl S

(RS e Baniall Y ol ) giual) 134 aaly
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el sty (We the people of the United States "saadall <l gl
OS5 ad ALl dasial) o Jadl LS cAdalud) juaa & il 6 o )
Ahlau (gali Llay) dasiall clS Gua . giwal) Gy 1haas el
Cove DI B ¢ atien gl ¢ il gt g Qi cad' il e
Gy bbb AN jae ¢ 0 Lilibidy g gl (el ga g (SIS
e glad A sy Odad Ll e (Ll g ls Gigl (Ui g 8
s " Style Aiad Al gy il pad Gall) 13 of ay (YUl
o3 st bl o Aatiall Aol Aleal Ay U Jiaed 22 gy Y clld

Style ddial daud g3 dasiall

GG JalS o g Ao ) g8 el gial) ) g o Badg

(Jiall S Ao cclld fpa dy ghel) BEGGY § oleadl) ciladial o AY)
the (sildy The Petition of Rights Y1YA alal §s—8all uaila
the Bill Y1A4 alal ggiall (Ple)g V1V4 alad Habeas Corpus Act
alad ) a5 g€l Aai) N gag VY o) alad & guitl) (585 cof Rights
G A glentl) (3l 020 JS cuilS Cua el oY) il Gamag (Y AVY
O =S¥ i) Ladial i gal Aliey aag (S paY) ) gl
€ ) gidl) jiia b Aatia 3539 ) dalal) goi il sLaild iy ) g
a3 o) =) (LAOL@ jaige gl | (Edmund Randolph <l sl

(79) See The Records of the Federal Convention of 1787 177 (Max
Farrand ed., vol. 11, 1937).

(80) Members of Committee of Style were William Samuel Johnson,
Alexander Hamilton, Gouverneur Morris, James Madison, and Rufus
King, Id., at 590, 651; Robert J. Peaslee, Our National Constitution:
The Preamble, 9 B.U. L. Rev. 2 (1929).
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Sl g dagal) @bl paat (a iy gud 081 ClaBla g2y dadial)
o kisl Randolph 4 JLal 1) —dasial e Jdl) 13gh (M) dsluy)
S a0 T (B Ly g a0 al —display of theory Lk Lae
alles o Jead ¥ LY (Ud Ladle oyl dadial)’ ¢ Randolf s
(s AV (Jard (85 caaina b sy ) galily ol ¢l (il dmplal) (5 gl
ki La ga 130 ial) 5 painal)l Aaad g Alanal) (3g8a)) &l Aalaa Lo
Lol A asial o 51s (Randolf = dsaitlyy M el o s Adle
O b el ¢ g Uletia cian’ @ ghal) Jod b 80 W jliely
cdalal) Balead) Clacal A e Alal) A jaudl UkagSa o «lagls o(ylas
TN paial) 138 Sadi oLl ) s g3 ga ARal) oigy g LEBY) (g
sda—a o el i ) S i) dadia il
NLaS [, At i T shab A CilaY Vilay) aiy (AL
gl A<y ( —laY) ale ) g Aihgl) Al ladag (Al slu g
Ot pf ) e g A Al @l cpalip cdalall Aald ) Gajaig o idal

(81) 'not for the purpose of designating the ends of government and
human polities.", See Supplement to Max Farrand’s Records of the
Federal Convention of 1787 183 (James H. Hutson ed., 1987)
(hereinafter Supplement to Max Farrand).

(82) 1d. (emphasis is in original).

(83) Id.

(84)'To form a more perfect Union, establish Justice, insure domestic
Tranquility, provide for the common defense, promote the general
Welfare; and secure the Blessings of Liberty.’, For an historical review,
see Morris D. Forkosch, Who Are the “People” in the Preamble to the
Constitution?, 19 Case. W. Res. L. Rev. 644 (1967-1968).
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aSlaal) b dalad) il ) gadl g andail) B Aadial) ASal g2 (g S pal) gl
) o 1l 4 < Laag Lo sladed (a1l ) Sl a8 ol
Ci8h AT a 1944, 1) VAYe e bl b Al @il La)
Bliad Aol gy cdyad) g cdalad) aaldyl g Aland) Y s 30 —daxial
@) A aall o) W) B JB) § pa G pdie g Byl YY) Ay e Lilad) dasadl)
O Baadly colld gebg () jRAY oda ) LYY Alaa (e %AY, Y Ly
(Black, Douglas, Burton, and Field) ¢ siaa | 5ilS 3LERY (ya day
ad ) o A pal) aSlaal) @ g gy (M Lay) oda chuai oo
Aadial (e B pdlie Lghalitind (e &) gheal) a58Y o (ggaal oL sleay)
s o) e S AN il Auadl) of ) B LAY aadg
e ol Gls sy 1900 ale B Lgh Jab 3B oS dadlall 4 jlal)
N (Massachusetts 4 g 4iis Qi Ay gid adny adyy 4l oda
i i) (G Bl pa BT o co B Aga g (e g skl pu el V2a
@i 11 gt ddab; g B (Harlan oldl) BaY 389 .Lghles dasial)
:4d)

Aaladl ozl Y ) e Aadiall ¢ e a8

Y Voda—a L jlioly b lgal) JBD ol b ¢ ghaual) i
Oma Y Vg cBaaiall el ol dagsal Al sia A gudn ga Al
Al g g Jadd ¥ cillalud) oda Jia ¢f cclld ALl oda g g8

(85)Milton Handler, Brian Leiter & Carole E. Handler, A
Reconsideration of the Relevance and Materiality of the Preamble in
Constitutional Interpretation, 12 Cardozo L. Rev. 117, 120-121, tn
14 (1990-1991).
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—SoY) siwdll dadia 3 2 Harlan ol of clld o cuiaiy g

plgl e pp i g AL Jils o adly o (g0 A B B S (e
A st G o—ba 3 )3 (s 43 Harlan (ocalil) JaaY Laiy g Aadl
A adiall ¢ cAal pea ¢y ol AD Aadial) (ha o5 piilia By ey ¢ aldiind
JUi 3 Y Lgdl Sy ol LS s AY) st gagal (a9 draaly piai
& i3l (g a8 Ad) JGA (Say (el pag . gl (e Lajla ls
Jlaa (8 dasiall La 190 ) 2B g3 o pa) ) gial) il g ¢ Ao s )
Alexander 4) JL&i La (JUiall S o celld ca M) g ) gieaall ppeadi
O—Ss a the Bill of Rights giall (Me) of (s da) ua (Hamilton
aady M g )iy Al @l e 508 culs dadial) oY (g
DSl Al g e il Blid)' JSiS dasial) ¢f ) Joseph Story

(86) "Although that Preamble indicates the general purposes for which
the people ordained and established the Constitution, it has never
been regarded as the source of any substantive power conferred on
the Government of the United States, or on any of its Departments.
Such powers embrace only those expressly granted in the body of the
Constitution, and as such as may be implied from those so granted.’,
See Jacobson v. Massachusetts, 197 U.S. 11, 13—-14 (1905).

(87) William W. Crosskey, Politics and the Constitution in the History of
the United states 365-366, 374-379 (1953); Eric M. Axler, The
Power of the Preamble and the Ninth Amendment: the Restoration of
the People’s Unenumerated Rights, 24 Seton. Hall Legis. J. 431,
435-437 (1999-2000); Raymond Marcin, ‘Posterity’ in the Preamble
and a Positivist Pro-Position, 38 Am. J. Juris 273, 281-288 (1993).

(88) See The Federalist No. 84.
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Buga— galal Ll dadiall 020 7 g, Bl sad o A ol ddalu
B I BN PR RPN PRORL PL P PRUPUIA VP e FRP. WIRgeS
298 ol G L5 Mg caraall gl ) (et al Aasiall aga g
s = James Madison ¢ «Jliall Jum 1o (e} o . Aadial)
daadiall dalall e Jlad) o) 1 s8Il (Aadiall 5 g8 of Adalas oLy cAsUadas
b BB b ISd B op a1 gy el ol dadial) o gl B
dadia cils 1Y La by Jaad) axia) el ) oy O ) gl (o pua

I Lasaall cuila e —Aiy b sl — ardiad o iy siaal

(89) " is a key to open[ing] the mind of the makers, as to the mischiefs,
which are to be remedied, and the objects, which are to be
accomplished.", See Joseph Story, Commentaries on the Constitution
of the United States 218-219 (1833). In Story’s view, “there does not
seem any reason why, in a fundamental law or constitution of
government, an equal attention should be not given to the intention of
the framers, as stated in the preamble.” Id. Story asserted, however,
that “the preamble never can be resorted to, to enlarge the powers
confided to the general government, or any of its departments. It
cannot confer any power per se . . . its true office is to expound the
nature, and extent, and application of the powers actually conferred
by the Constitution, and not substantively to create them.” Id.

(90) James Monroe, The Writings of James Monroe 356 (vol. 111, 1969).

(91) " were never meant to be inserted in their loose form in the text of
the Constitution.", Supplement to Max Farrand, supra note 20, at 313.

(92) 1d., at 132—-145.
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Ao 4y i Ggia pia (8 il g (AN @l jlal) gad clla
(Aadfall doati ) LEY) 038 (f J4R (Say 4B cdadiall e dalilicia
aSlaadl ¢ Jlial) Joaen Ao (I3 o g sidll O8N Gy Jla ol Ao
() il gl ALB 3 gan ()~ AT 5 Chariil
s~ o ) et (A ) Lagsall cllal jead g
b O iy paily (A ) A gal) Aalu jaae 4 —clY )
L o) gall
a—w s establish justice "Aaad) sl ) 5 e aslaall b Las
itend) o A aydn JUa g (Y Nl (Alall) QalaiiY) Jla
Sl §be cuardiad (Jialg .Y legal tender legislation s gital
Al il provide for common defense " jié—al) glaa)
La g ) ABalyy (" Akl gall (he dlaia) asaty (MY e sl

(93) United States v. Verdugo-Urquidez, 494 U.S. 259, 265 (1990).

(94) Chisholm v. Georgia, 2 U.S. 419, 465, 471 (1793).

(95) Downes v. Bidwell, 182 U.S. 244, 377-378 (1901).

(96) Dred Scott v. Sanford, 60 U.S. 393, 404, 410411 (1857).

(97) Rhode Island v. Massachusetts, 37 U.S. 657, 730 (1838).

(98) Hepburn v. Griswold, 75 U.S. 603, 622-623 (1870).

(99) Selective Service System v. Minnesota Public Interest Research
Group, 468 U.S. 841, 860-862 (1984).

(100) Kennedy v. Mendoza-Matinez, 372 U.S. 144, 212-213 (1963).
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Sanford Levinson Jsiyy .38l (5 ) i) pLadl) 3 3ganal) Lgaladind
aSlaal) ¢ 5 cAatial) ¢ galay La 1300 ¢ silal) 52T o A sy Laa A"
Loagl gl LSS e ad N o dlldg lga) il o LpewdiEs La 100
) Sl b Al sy

=& dasiall 4 sdali ¢ Sanford Levinson il duuilly g
o Mark  Tushnet il ¢ s O 7"y 5l ) cpall Qadly
de) ke A i g Gugia "o gall 4 el Batall LN BN ) g
Brian Leiter, Milton Handler ¢ JS agiy L0 o iy
Jsn Lo o 58 ¢ audaiadd ¥ :Aadial) Jalady aSlaal) Carole Handler «
L g gl (o) b dadall Lghaali A pedl) a0) 8 pudag (190
f—ay pa (ALY ) gind) datia oo il (2 of QUK SYBA 6 g

(101) Peter W. Rodino, Jr., Living With The Preamble, 42 Rutgers L.
Rev. 685 (1989-1990); Craig M. Lawson, The Literary Force of the
Preamble, 39 Mercer L. Rev. 879 (1987-1988).

(102) Sanford Levinson, Our Undemocratic Constitution 13 (2006)
(emphasis is in original).

(103) 'the equivalent of our creedal summary of America’s civil
religion.", Id.

(104) Mark Tushnet, Taking the Constitution Away from the Courts
181-182, 188—193 (1999).

(105) Handler, Leiter & Handler, op. Cit., at 123.
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Roe V. dpad b oba ) asal) ) 43l 8 . 4ddiua Jual)
sy alg A A 4,4 of Raymond Marcin a5 » Wade
D ol Jal e el cls iAasia) B Al 2y Ja ) glias
(o TiaY) acas

paad) a g O Sl AB g 8 ARy Aadial) A AT Lal
o ) e Ml ) LA Ltk 88N Jla U8
O oLl adi ol (L8 (A gilel) Lgiad (e dadiall 3 ;2 Harlan 8l

(106) For the role of preambles in the interpretation of international
treaties, see art. 31(2) of the Vienna Convention on the Law of
Treaties, 1155 U.N.T.S. 331 (1969).

(107) Handler, Leiter & Handler, op. cit., at 123—127.

(108) Id., at 131-148.

(109) Marcin, op. cit., at 277-278.

(110) The appropriate interpretation of preambles forms a point of
disagreement in Heller. See District of Columbia v. Heller, 128 S. Ct.
2783, 2789 n.3, 2826 (2008).
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(111) Dan Himmelfarb, The Preamble in Constitutional Interpretation, 2
Seton Hall Const. L.J. 127, 160-166, 193-201 (1991-1992).
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Gasa o s shil Agha Ady B Bals el o) - shuall BDA
Qg My Al S Aoy 4 93%a 5 Lpnad B jpuad dadial) (g5 —53kna
datial) daad G g il (a8 dasiall (dlld ) ALYl g . Lgagd
g8 ) e o A adial) JS35 LS () gl aual gl g Adalsl cilaad)
G—8a3 | —al g .calling card _gi—mall 48y a5 d8Uay g (dyid gl 4y 5gd)
e P e cdingall 13 8 Jolad 3Sa g L gl Ui & dadial)
A 3o Aadial) tAadiall e ADUY QY o g gl oY DN
OV g gall dadiall g oAy pundll dasiall g
t A sadl) Ao Juadl 1aa Aad Al el o
&3l Aasial) 1Y) Giasal)
4 ppeadtl) dadial) ¢ Y Giagall

Le gua gal) dadiall 1A Giaal

(112) The classification is not clear-cut, and some preambles fall into
more than one category. In addition, preambles differ in the meaning
given to them by courts, not only in and of themselves.
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Ceremonial-symbolic preamble

ceremonial-symbolic 43 3a ) dasiall a ggda O ) BN aas
O Gt sl e el gl o gl Cilga (B 5 e S5V ABblua a3
Al (e B (ol g8l a5 3Ll ) P LY Lgilia A% Aatial)
My o) i of Ao sl ccalpall 13 B oo akdE Jala Las L AENAY)
.a self-controlled society (3 hua Ul aiald aaina (upads g
ol ag . Abua & o (aally ol &) st o) oy AU oda (giatly
) gl sl A~ () ) el (b Lpans S5 Ty Al
Clld Ty .l g ) gl g pdial) gty 0 A jall Aasial) Jedig
(0 ) ol agy,
dolaay Al ja (g sall (o)) uulall 7 sy Lalie Ll
CAdgla cansy (S Lol gl el oY) s pgdy Alaay o

(113) "[j]ust as a “free” doctor explains the patient’s illness to him, and
tries to make him understand the reasons for the measures to be
prescribed, in order to gain his co-operation, so the legislator must
explain and justify his laws. Hence every law must be headed by a
preamble justifying its provisions; further, the preamble must be
rhetorical in character: it must not only instruct, but persuade. Only if
a man ignores the preambles, must the sanction of actual law be
applied.", See Plato, The Laws 137-145, 424-429 (Trevor J.
Saunders ed., 2005).
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Aa e Ay e
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hale dbay (aiaii Y g (persuasive value deld) dady 5 g oY
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Al il g (3shal e Aadia b gy RSB § sy n el Y
o ag—trall —ay .the Canadian Charter of Rights and Freedoms

(114) Kent Roach, The Uses and Audiences of Preambles in Legislation,
47 McGill L. J. 129, 138-140 (2001).
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Gl 28 Labu Ll daslally 320 Alaall QUSH (any Chayg
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O Lgad s Liall) aay 415 Ylia IS a3 (i 5 .(""Vinterpretative tool
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¥ — A atiall ¢y gl a ggal UNA — sl Aadial of B ek AT quu

(115) See R. v. Morgentaler, 1 S.C.R. 30, 178 (1988); Zylberberg v.
Sudbury Board of Education, 65 O.R. (2d) 641, 657 (C.A.) (1988); R.
v. Sharpe, B.C.J. No. 1555 (1999).

(116) Dale Gibson, The Law of the Charter: General Principles 65
(1986); Peter W. Hogg, Canada Act 1982 Annotated 9 (1982).

(117) It was argued that the term “supremacy of God” contradicts
Canada’s being a “free and democratic society” (art. I of the Charter),
the right to freedom of religion (art. 2[a]), and the rule of law (the
preamble).

(118) Sharpe, B.C.J. No. 1555, at 78-80.

(119) Dale Gibson, The Law of the Charter: General Principles, op. Cit.,
at 65-66.

(120) See Lorne Sossin, The ‘Supremacy of God’, Human Dignity and
the Charter of Rights and Freedoms, 52 U.N.B. L.J. 227 (2003).
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S 1Y e Gt Lgda gl ¢l (pa g - AlIR dali ) 4paicl) Ll
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(121) Some scholars made a case for a more binding preamble by
arguing that the term “supremacy of God” does not mean religion but
indicates a more fundamental principle according to which some
rights are inalienable and derive from a source beyond state’s power.
See David M. Brown, Freedom From or Freedom For? Religion as a
Case Study in Defining the Content of Charter Rights, U.B.C. L. Rev.
Soc. 551, 560-563, 615 (2000); Jonathon Penney & Robert J. Danay,
The Embarrassing Preamble? Understanding the Supremacy of God
and the Charter, 39(2) U.B.C. L. Rev. 287 (2006).

(122) See Reference re Secession of Quebec [1998] 2.S.C.R. 217, at para
51-54 (“The principles [of the Preamble] dictate major elements of
the architecture of the Constitution itself and are as such its lifeblood.
The principles assist in the interpretation of the text and the
delineation of spheres of jurisdiction, the scope of rights and
obligations, and the role of our political institutions . . . the principles
are not merely descriptive, but are also invested with a powerful
normative force, and are binding upon both courts and
governments”). See also Reference re Remuneration of Judges of the
Provincial Court, [1998] 1 S.C.R, at para 95.
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(123) See Edward Coke, Institutes of the Laws of England 79 (1628).

(124) Cited in Anne Winckel, The Contextual Role of a Preamble in
Statutory Interpretation, 23 Melbourne L. Rev. 184 (1999).

(125) See William Blackstone, Commentaries on the Laws of England
59-60 (1765) (1979).

(126) 1d.

(127) For the common law rule, see Winckel, supra note 64. For civil law
rule, see Csaba Varga, The Preamble: A Question of Jurisprudence,
in Law and Philosophy—Selected Papers in Legal Theory 141, 150—
161 (1994).

VY feraliaiifly fesigilall Sigomdl s



63&2&“ Ju@.:::.«.\.:.‘j/.b

pih b 0l gl (g ghaliy (VS 2 el gl aln 0
o2 lat Ball o gall Hoall Y pady el o () Garg b s
T a8 el
s Siamal) o Al o2 piSall e el gl SaclB A
el Ve 1) i) et Lgd (aali A Jgall B (g gia
(i Sl aSlaall (b Basatia & el aagi Ladis ol g g ghwdl)
Al ¢ (Jlal) Jaaan Ao dlld e dadial) B Ad gaa aa o) juuddl)
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Sk addine lgde uuliy AN 4l 5525 ¢ cthe bill of rights G sial
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(128) See Charles Pearce & R. S. Geddes, Statutory Interpretation in
Australia 4.33 (3rd ed., 1988); Winckel, op. Cit., 64.

(129) See, e.g., s. 5(e) to the New Zealand’s Acts Interpretation Act of
1924, 1924 R.S. No. 11; s. 13 to the Canada’s Interpretation Act,
R.S.C. 1985; s. 8 to Canada’s Interpretation Act, R.S.N.L. 1990.; s.
15A(a) to the Australian Acts Interpretation Act 1901.

(130) Article 39, however, does not explicitly refer to the preamble.
Therefore, the requirement to promote these values would remain
even if the preamble is repealed.

(131) See, e.g., Lourens M. D. Plessis, The Evolution of
Constitutionalism and the Emergence of a Constitutional Juris-
prudence in South Africa: An Evaluation of the South African
Constitutional Court’s Approach to Constitutional Interpretation, 62
Sask. L. Rev. 299, 314-315, 321-322 (1999).
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(132) John M. Kelly, The Irish Constitution 49—64 (by Gerald Hogan &
Gerry Whyte, 4th ed., 2003).

(133) See Report of the Constitution Review Group, 1-4, 1996, available
at http://www.constitution.ie/reports/crg.pdf.

(134) See EST-1998-3-007 (Official Gazette) 1998, CODICES, available
at http://codices.coe.int.

(135) This case involved a married Estonian citizen who wished to add
her maiden name to her new surname. The minister of the interior
refused to permit this. The Court ruled that the preservation of
Estonian identity, as ordered by the preamble, could not prevent the
addition of a maiden family name. See EST-2001- 2-004 (Official
Gazette) 2001, CODICES database.
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Badleay (Aal¥l ulad) sl C 3855 ate Janall Gua (e cellin
pid o all Ales Jlasy gk daSaal ciadd o8 ey cddgudd
Gl oY) A el 4 udd Baalaa o pstrall cag (M5 00l
=0 dablually plac¥) Joall a3lig cdun i) g e clabiad) Jlaa
13 s dasaal) o 7 ghall Jisadl oS Sy . o) Jalsil) Ales
s le L) g gl SUEIN | jglad o (sla) (S Baaleall el
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(136) See MKD-2001-1-004 (Official Gazette) 27/2001, CODICES
database. The decision was made before the amendment of the
preamble of the Macedonian Constitution in 2001.

(137) See UKR-2000-1-002 (Official Gazette), CODICES database.

(138) See BVerfG, 2 BvE 2/08 vom 30.6.2009, Absatz-Nr. (1—421),
available  at  http://www.bverfg.de/entscheidungen/es20090630 _
2bve000208en.html.
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LEd i) 5

(139) Id.
L i Vg Lgdlanl Al Ay of aladiad oo posi ¥ 30 Aubud) & (Y€1)
J¥ WAtk a0 g (Aaagh [ A B ) ggeuall B jlal) Lgiaiy ccdpdd) o (AN
Bl Cun’se ganal g ¢ pV 674 (B a1y ) Cigualid 529 ¢ LilSia Y 68135 4

. gu\ﬁua-“ r\-‘a-“ cuat A LA,)&EAA\ él‘b ‘gﬂé\}“ gu\,,wd\

(141) Id.
(142) 1d.
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(143) See at http://www.ena.lu/basic-law-frg-23-1949-020003177.html.

(144) See BVerfGE 36, 1 2 BvF 1/73 Grundlagenvertrag-decision East-
West Basic Treaty, available at http://www.utexas.edu/law/ac
ademics/centers/transnational/work new/german/case.php?id=589
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(145) 1d.
(146) 1d. Emphasis added.
(147) 1d.
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=0 sLBaY) e 4di Carl Schmitt Ju¥) g Aadiall & i
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() Al ) AL Ll g5 (b (g
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(148) See Carl Schmitt, Constitutional Theory 77-79 (Jeffrey Seitzer
trans. and ed., 2008).

(149) 1d.

(150) Id.
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(151) Michel Troper, Judicial Review and International Law, 4 San
Diego Int’l L.J. 39, 50-53 (2003).

(152) See Decision of the Constitutional Council No. 44-71 (1971),
available at http://www.conseil-constitutio _nnel.fr/decision/1971/
7144dc.htm.

) s L ) V80N giaas Al ) sl G gl 43f KDy (Vo)

pl—d ol 3—al s Clady) Bgha (o) ¢ i A (1 gIAY F B e (s

plad ol sall g ) (3 sha (Plo) dagh culls Mg .1967 g daluag YVAS

Sruday OsIAl Sl ol L sl (M) e 98 08 (Alygh Baal GEIRS Jaa YVAS

SN SURRERVIVIWE S PRGUPE NIV PSRRIV PRITT L IS P

(o by LENAT Aad (o g 98 O e Y Al Aad o B8 Gy (s

gl Lgaiha o AV 610 adly S Lady Adgall 5 JLAA) Jads 32 g

sl ataal) pua By (A gt dad 93 a3le el Wi ) gl

3o aandl 4y ay aladiall g VAV salgn V1 B alal) o) 8 A Adlaial) e

e A 13 e Ui oY) 138 iy

(154) The preamble of the Fourth Republic (1946) stated that the people
of France “solemnly reaffirm the rights and freedoms of man and the
citizen enshrined in the Declaration of Rights of 1789 and =
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L *Nex post facto sz il G siws Ui gild

=the fundamental principles acknowledged in the laws of the
Republic.”
(155) Michel Troper, Judicial Review and International, op. cit., at 52.
(156) See, e.g., The Press Law (1881), the Trade Unions Law (1884),
The Unions and Freedom of Association Law (1901), and The
Separation of Religion and State Law (1905). These laws have
political significance, sometimes even more importance than the
Constitution.
-4 jil) Marbury v. Madison dsdd st aSal) Vi e QUSY (any 3l (YOV)
(158) Alec Stone, The Birth of Judicial Politics in France: The
Constitutional Council in Comparative Perspective 40-45, 6678
(1992). Stone mentions that seven out of sixteen annulments made =
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4Adlsa 8 Joseph story J—ia loisl) Gany Ui g 4.8 1Y) oLl
& 13y «Commentaries on the Constitution of the United States
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= by the Council between 1971 and 1981 were based on the
Council’s interpretation of the 1958 preamble.

(159) Ramesh C. Lahoti, Preamble: The Spirit and Backbone of the
Constitution of India (2004).

(160) Kesavanada Baharati v. State of Kerala (1973) 4 S.C.C. 225.
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(161) Ramesh C. Lahoti, Preamble: The Spirit and Backbone of the
Constitution of India, op. Cit. at 38—41, 54-55, 63-86.

(162) India’s preamble should be treated as lying between the
interpretative and the substantive models. For the growing reliance
on the preamble in constitutional interpretation in India, see Aparajita
Baruah, Preamble of the Constitution of India: An Insight and
Comparison with other Constitutions 176224 (2007); K. C.
Markandan, The Preamble: Key to the Mind of the Makers of the
Indian Constitution 76-97 (1984). The preamble in India has at least
three interpretive values: (a) assisting in interpretation of the
Constitution; (b) assisting in interpretation of statutes; (c) assisting in
judicial thinking process.

(163) Article 116(1) to the Constitution also says that “this Article shall
not be subject to amendment.” Similar articles exist in article 176 (1)
to the Turkish Constitution (“The Preamble, which states the basic
views and principles underlying the Constitution, shall form an
integral part of the Constitution™), and art. 81 to the constitution of
the French Fourth Republic (1946).
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P (e gl B dilea B guas iy s M) —cadd) habhg (Alald 4S5 g
salall o ) Bl e pgrBay GG M) b —Apewnli Amar
) Gl g aigh) o sgially o ggdall 13a U (Sl Ay Al
Ca oyt dadiall oy il SLRY (o dae b by (M) gisalt
SN nag abaed (S Y L b)) b &S g (Bale G s
O—a Laila dadi ofar Vg JAE Ugild puSay dasfall "l ol ¢
Baleall 8 Lgale agalall Juandll el ol DA (a gia Vg (Jpaad DA
agilld () () giaal) G el o) aaad AY) gaigh siwdl) (e (¥TA)
Lol ) oSar ¥ cAadiall B Ay ,edi 3 gadl) o ¢ ghuall dpulad)
il Jiaat o) el oM (Schmitt w5 bl Gags (™) Jaeal

e A i) i Ay ) gl Bl o ggda Jga Jualiil) (o y3al (V1€

o adia iy A e A oty ) gl gl oAbl A ) cilal
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VA=AV (e Bl A 5 geaial) Aaaly /ggial) A8 L8 — shalal) "SIl (g ) gican)

XY S

(165) Carl Schmitt, Constitutional Theory, op. cit., at 79—80.

(166) Richard Stith, Unconstitutional Constitutional Amendments: The
Extraordinary Power of Nepal’s Supreme Court, Am. U. J. Int’l L. &
Pol’y 47, 57 (1996).

(167) Kesavananda Bharati v. State of Kerala, 4 SCC 225 (Shelat and
Grover JJ., dissenting); Ramesh C. Lahoti, Preamble: The Spirit and
Backbone of the Constitution of India, op. Cit., at 4146, 49.

(168) The concept of the unamendable “basic structure” of the
Constitution appears in other constitutions. Article 89(5) of the=
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LCpaaill (e g ol (Ldal caiali LgiSly ccllalial) g (3 gl
D5 (b el (A guda gal) ladlally (3lai (daga Al Al
Republic of Bosnia-Herzegovina ¢l ) 5 Al gal) 4y 940
The Dayton (Y496) ¢s—ids §—id) o as—taall (—ay .(BiH)
A ala) Ay ggandl sl (iS4 ) ggandl and Agreement
«the Federation of Bosnia-Herzegovina &l ) g Al gall
Sty Sl Gih e S-S aidiyg Stpska (RS) 4xseens
Aol b Ay sl daSaal) sl Apaal) L aSs By
A gt it O aled day ) Ay g pany gl g Ada gall £patay)
Aaa) 4 ) ggand) ) g poa day Y1 ALY 028 (2B Cusey Srpska
Iy sgand 8 Lygi ) Lasadl) o cdlld Jpuailiy gl g Al gl
D Aadia B Al o b Al ¢ Can g dluygd) g A gl Lalay)
Aalay) A ) gganl) ) gian dadla g iba pa e Srpska 4y g¢a

= French Constitution forbids a constitutional amendment that
violates the republican form of France; article 79(3) of the German
Basic Law forbids a constitutional amendment that violates human
dignity or the nature of Germany as a republic, democracy, and social
federal state; and article 4 of the Turkish Constitution forbids a
constitutional amendment relating to the republic, democratic,
secular, and social nature of Turkey. While the basic structure of the
constitution in these cases does not appear in a formal preamble, one
may treat this basic structure as a substantive form of preamble.

(169) Carl Schmitt, Constitutional Theory, op. cit., at 79.

(170) Kesavananda Bharati 4 SCC 225 (Khanna J). In Khanna’s opinion,
only the provisions in the preamble that pertain to the basic structure
of the Constitution are unalterable; other parts of the preamble are
amendable as are other parts of the Constitution.
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o= Lay e gl g Adugall Agala) 4y gganl) gl pa ARyl

L sild Lulad J9ds dasial) Gagual O Al (pag cAadiall elld

e ABal) £ g B 4G el B A Lae ) JlesY) Aay) yal

e dadiall oda oY iy B esial) Lalay) Ay sgandl g

3a Gl Aadiall Gageal ¢f i sasay ... A siud (53l

Loy (A 538 5 ) Auaeld 3 g8y Laf acialt Lgisly cAphuay o guc

iataa) ity ¢ Al ) 46,0 jLaaS Ll il iny

O cdaad ¢ Lgale Llal) daaall of elld o i jiyg Ay shul

Gl AN Basaal) gaial) o cilal N A Le Ao i gall alll

Aalamd) Ay ggandl gid (e IS Aadlal 4 i) galal) (e

(171) See BIH-2000-3-003 (Official Gazette), CODICES database. Since
Srpska’s preamble infringed upon the Constitution of BiH, the Court
left open the question of whether it also infringed the preamble to the
Constitution of BiH. Id., at para 12.

(172) The Court ruled that the reference to the “Serb people” is troubling
since the Dayton Accords and the Constitution of BiH establish that
all three peoples-Bosniaks, Croatians, and Serbs-share equal rights
throughout the territory of the Republic of Bosnia-Herzegovina.
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oy b L g ga o interpretive G swdd ;gall 138 (S o) o (Ldilig
«more substantive 4 g ga Sl aglta i Aashall (5685 (al)
i 8 Jal g LS ((ggiall e (Ple) dlin (6% Y Lasie Lo
@3 clarBall ¢S5 caigh B Jadl ga LaS —c5 AY) el Gany g
ae) gl 1igaad clarBal) el Laae Loy A page Sl ailh
o Balawc Y Jfa Baaa IS8 Lpia ST concrete norms 4 g ga
agaly datiall () gaan o B gadl aui Latie ¢ Al Lali (g -l
aga 1399 Aadial) (55 ¢ Juadia) Gl 1S & Jlad) ga LaS — ) gl
"Bale (d_adial) Cpaati Y (Sl oY) JAgana S $ o)) il gﬁ
29 Al faaliaall ST WA (ALl & gludl Badaa do) gl Yaaas
a8 Al S8 (k) oaslasd oy Aadiall aiai (Jylaal)
G idc gila pulaa o ey daslall Jgilel) pagl o) Jol) ¢Say 4

(173) "As any provision of an Entity’s Constitution [RS] must be
consistent with the Constitution of BiH, including its Preamble, the
provisions of the Preamble are thus a legal basis for reviewing all
normative acts lower in rank in relation to the Constitution of BiH for
as long as the aforesaid Preamble contains constitutional
principles...the provisions of the preamble are therefore not merely
descriptive, but are also invested with a powerful normative force,
thereby serving as a sound standard of judicial review for the
Constitutional Court. Hence, the Constitutional Court must establish
in substance what specific rights or obligations follow from the
constitutional principles of the Preambles of both the Constitution of
BiH and the Constitution of RS.", Id., at para 10.

(174) "usually does not stipulate any definite norms for human behavior
and thus lacks legally relevant contents. It has an ideological rather
than a juristic character.’, See Hans Kelsen, General Theory of Law
and State, 260-261 (2007).
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(175) Id., at 142.

(176) Kesavanada Baharati, 4 SCC 225.

(177) Kim L. Scheppele, Declarations of Independence: Judicial
Reactions to Political Pressure, in Judicial Independence at the
Crossroads: an Interdisciplinary Approach 227, 248-251 (Stephen B.
Burbank & Barry Friedman eds., 2002).
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(178) On the non-legal symbolic value of the Preamble to the United
States Constitution, see: Craig Lawson, ‘The Literary Force of the
Preamble’ (1988) Mercer Law Review 879.

(179) Indeed, the Supreme Court has been subject to criticism for being
too restrained in its use of the preamble: M Handler, B Leiter and C
Handler, ‘A Reconsideration of the Relevance and Materiality of the
Preamble in Constitutional Interpretation’ (1990) 12 Cardozo Law
Review 117, 122-3; and Eric Axler, ‘The Power of the Preamble and
the Ninth Amendment: The Restoration of the People’s
Unenumerated Rights’ (2000) 24(2) Seton Hall Legislative Journal
431.

(180) 197 US 11 (1905).
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(181) "Although that preamble indicates the general purposes for which
the people obtained and established the Constitution, it has never
been regarded as the source of any substantive power conferred on
the government of the United States, or on any of its departments.
Such powers embrace only those expressly granted in the body of the
Constitution, and such as may be implied from those so granted.
Although, therefore, one of the declared objects of the Constitution
was to secure the blessings of liberty to all under the sovereign
jurisdiction and authority of the United States, no power can be
exerted to that end by the United States, unless, apart from the
preamble, it be found in some express delegation of power, or in
some power to be properly implied therefrom.”, 197 US 11, 22
(1905)
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(182) Note Himmelfarb’s assertion that in at least two earlier cases,
Hepburn v Griswold 75 US (8 Wall) 603 (1870) and Mahon v Justice
127 US 700 (1888), Justices of the Supreme Court had used the
preamble as a direct source of a limitation of federal and State
legislative power: Dan Himmelfarb, ‘The Preamble in Constitutional
Interpretation’ (1991) 2 Seton Hall Constitutional Law Journal 127,
175, 185 and 207. Since Jacobson, however, the Supreme Court has
confined its use of the preamble to rhetoric or the interpretation of
ambiguous provisions. For a list of cases in which the preamble has
been used as an interpretative aid, see: M Handler, B Leiter and C
Handler, ‘A Reconsideration of the Relevance and Materiality of the
Preamble in Constitutional Interpretation’ (1990) 12 Cardozo Law
Review 117, 120-1.

(183) "t is an admitted maxim in the ordinary course of the
administration of justice, that the preamble of a statute is a key to
open the mind of the makers, as to the mischiefs, which are to be
remedied, and the objects, which are to be accomplished by the
provisions of the statute.’, Joseph Story, Commentaries on the
Constitution of the United States, op. Cit., p. 326.
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(184) Story, Commentaries on the Constitution of the United States, op.
Cit., p., pp 327-8.

(185) Dan Himmelfarb, ‘The Preamble in Constitutional Interpretation’
(1991) 2 Seton Hall Constitutional Law Journal 127, 131.
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(186) "Justices who read the phrase as an indication that the Framers’
goal was merely to form a more perfect union than had existed under
the Articles of Confederation can use it to defeat federal claims and
vindicate the powers of state governments. Justices who read the
phrase as an indication that the Framers’ goal was to fundamentally
transform the less perfect Confederation into a more perfect Union
can use it to justify broad federal powers and defeat competing state
claims.", Dan Himmelfarb, ‘The Preamble in Constitutional
Interpretation’ (1991) 2 Seton Hall Constitutional Law Journal 127,
166.

(187) C Dean McGrath Jr, ‘The Genius of the Constitution: The
Preamble and the War on Terror’ (2005) 3 Georgetown Journal of
Law and Public Policy 13.

(188) Greer v Spock 424 US 828, 852 (1976) (Brennan J, dissenting).

(189) Doe v Bolton 410 US 179, 210 (1973) (Douglas J, concurring).

(190) Raymond Marcin, “Posterity” in the Preamble and a Positivist Pro-
Life Position’ (1993) 38 American Journal of Jurisprudence 273.
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(191) "[W]hile ‘“establish[ing] Justice” and ‘“secur[ing] the Blessings of
Liberty” are liberal concepts — which is to say they have to do with
individual rights — “insur[ing] domestic Tranquility,” “provid[ing] for

the common defence,” and “promot[ing] the general Welfare” are

majoritarian concepts — which is to say, they have to do with the
exercise of government power. Thus, while some Justices have
invoked the preamble’s “establish Justice” and “secure the Blessings
of Liberty” language to support a broad interpretation of the Bill of

Rights in general and those provisions of the Bill of Rights dealing

with criminal procedure in particular, other Justices have invoked the

preamble’s “insure domestic Tranquility” language to support a

narrow interpretation of those same provisions.’, Dan Himmelfarb,

‘The Preamble in Constitutional Interpretation’ (1991) 2 Seton Hall

Constitutional Law Journal 127, 205-6 [footnotes excluded].
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(192) "The preamble, in short, can be used to support both sides of almost
any constitutional issue. This is so not only because the preamble’s
language is so abstract and open-ended, and hence susceptible of
more than one plausible interpretation, but also because the six
objects of government enumerated in the preamble are often in
conflict. Thus in addition to the problem of determining with any
degree of confidence the precise meaning of “Justice” or “general
Welfare,” there is the problem of deciding whether to uphold a law
because the “common defence” requires it or to invalidate the law
because it is inconsistent with the Blessings of Liberty., Dan
Himmelfarb, ‘The Preamble in Constitutional Interpretation’ (1991) 2
Seton Hall Constitutional Law Journal 127, 203.

(193) Liav Orgad, ‘The Preamble in Constitutional Interpretation’ (2010)
8 (4) International Journal of Constitutional Law 714, 721.
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(W pan A A grdl) 4a Tuag saball o2y atiayg
alaal) 3 Lgsd) ) ol A e o) g Le adEY 4 pgand) anks
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(194) Translation published by the French Assemblé Nationale:
http://www.assembleenationale.fr/english/8ab.asp
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- John Bell, French Constitutional Law (Clarendon Press, Oxford,

1992) pp 64 and 67.

g i —iad ) Lkl sabeal)’ ) 5 LEY o Y Troper il cady (V41)

d—a) e G ) gilS Gl L AISY i glde Lingal i) o8 "Dy ) ggand) (il 58

= MAaldl) Gu el Jadd B gad) g addail) 4 a Lo Aidlaa)
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ccile g pdiall g 3 el Ay a g cdpa guadl) A el g (Jai
Al g A sie A B Glad) B Bl Jady oA Ao gl la
Al o dbdlaall cilial g by <) Y daal
Yovo gujla ) B cipal B A0 gl ) S LEY) O Badyy
o5l Aadia Juaad ) ABLaYL — AT QUi 138 g . o giwd Jaand DA e
G by b giual dasia o Bl JUSY —1AVY ale B gaigl)
B Jg¥ Usiedd 12 As e

= - Troper has argued that this clause was inserted ‘to accommodate
Catholics, who were anxious to preserve freedom of education and
the right to operate private schools’. He observed that while it gives
no precision about the nature of the principles or the laws in which
they are contained, this did not matter at the time as the Preamble
lacked legal character and could not be used by a court to decide a
legal issue: Michel Troper, ‘Judicial Review and International Law’
(2003) 4 San Diego International Law Journal 39, 52. Bell saw the
provision as intended ‘to smuggle in certain values, notably
freedom of education, about which there was considerable
disagreement in the Second Constituent Assembly of 1946’: John
Bell, French Constitutional Law (Clarendon Press, Oxford, 1992)
p. 69.

(197)The Conseil Constitutionnel (‘Constitutional Council’) is comprised
of nine members, appointed by the President of the Republic and the
Presidents of the two Houses. Its members are not legally qualified
judges, although it operates as a quasi-constitutional court.
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Gl ¢ p—ie) (Mg BLARY Cuila (e dles B Jadil) o Ao Ssau Y
e SR S Ly i) Al (e il g MY iLiab b
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S 13 b Ly cAglaiall A i) il B Bale g a0 (3g8a)
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—Be—ial) o dayli agd o o A b 20 oY aads Y ALAS Ay i
Sy il (o n %y alh —cillalid) ¢y Juall) e (Baadai (g s
L oS i o el lal ) (8 dla gl s i) A Lgale AL
M8 AL 28 140A ale bl e i) gical) of Bady
Sl ) s Lyl Aabed) gl 138 aud i il G g
O el ll g ¥ g simnal) gy sl 13gd Ui g5 Aty Aalo g
b amal) Ja o Badae Cle gaga (b V) dgny il ddhl Gu ey

(198) James Beardsley, ‘Constitutional Review in France’, (1975)
Supreme Court Review 189, 193.

(199) Marie-Pierre Granger, ‘The Preamble(s) of the French
Constitution: content, status, uses and amendment’ (2011) 52(1) Acta
Juridica Hungarica 1, 3.
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Al Al Al @l 138 g . pal Jlaall B Addnl Aalud) g clal
sli Y " government by judges 'Sl Al 5 aSal)’ s
1Y Lad Joail) Ly gl dpiliad 18 Al iy 3 ¢(g ) giandl) (ulanal)
. odall saaal) Jaall ) 4 Jay oA ols

LB e o gl (utaal) i) B o ) B LEY) Jaady
Gl g s B (") (1Y Balal)) aslaally dagall Lajle 29 cilisiadld
$ sl (ulaall (alatid) i () gialy | §iS al ) giuall g o
e Lgiill ol LgBlad) saa ) Vol o g8 4 ghd (B Jualll Jadd
L daskally 335 s

VY ale B (i) o) gil) Galaall ad8] 88 okl La o g
2 Gl all Jgaaall apdal Jlaall jslahy AN Gl Qg sl o
A Claaad) 4 ja B gal) ity AN o<l staal) o (FE) Balal) JB

(200) James Beardsley, ‘Constitutional Review in France’, op. cit., pp.
189, 190.

(201) Note that since a constitutional amendment in 2008 French courts
may refer to the Constitutional Council any question arising in
litigation as to the constitutional validity of a statute. See further:
Marie- Pierre Granger, ‘The Preamble(s) of the French Constitution:
content, status, uses and amendment’, op. cit., p.1, 6.

(202) James Beardsley, ‘Constitutional Review in France’, op. cit., pp.,
220-222; John Bell, French Constitutional Law (Clarendon Press,
Oxford, 1992) p 61.

VY sl Sesig il Sigodl s



63&2&“ Ju@.:::.«.\.:.‘j/.b

s 1l ALzl b o gl Galaall adie) g (" Aadial) 4y G jia
fundamental "d— ) ggand) ol 98 b g i fimall Lpalal) (g alaall’
@29 .principles acknowledged in the laws of the Republic
> Lo s jta B3l ey VAT g umuaujj\ 5 _Lay)
o) = Beardsley lioul) judy (glaad) 130 B9 .1 90A gl Ladia
Alaiaal) A giadl) ilaal) g8 " e sldiel) JUA) 8 i) ulaal)
1ia Ba¥ s (") ae dpall) 03a B (udaal) )8 Jray Las aaad
=) LYY Jasli B 4l gaaay 5 psiadll @ad) asag o Ly ()
L0 ghoal) dadial "Ay ) gl 5 gAY assl
J—iay Aily 4 5 LAY) silud) asal) Granger Jiul) Ciayg Mg
dagall & Y40A i dadke el ga rights revolution '3 gda 3 68
a2 U Bag0aa e Ay g sbas oo CREST B AN ARy 31S Y
a0 e V90A L) giun dasia T (e pwg 2B aSal) JAa o ) elid
G (Pl Baj) o) Goial) Gadii Jadyy datiall o2b lalS jglay
—(19€7) giws dathay 33 gl ggladlg (VVAS) Ol gall g claady)
pl—al SABU gl (idaliill il ase (3 G A i 1) e S (S

d

(203) Constitutional Council Decision No. 71-44 DC: http:/www.
conseil-constitutionnel. fr/conseilconstitutionnel/francais/les-decisi
ons/acces-par-date/decisions-depuis-1959/1971/71-44¢/decision-n-
71-44-dc-du-16-juillet-1971.7217.html

(204) James Beardsley, ‘Constitutional Review in France’, op. cit., pp.,
189, 226.

(205) James Beardsley, ‘Constitutional Review in France’, op. cit., pp.,
189, 226.

(206) Marie-Pierre Granger, ‘The Preamble(s) of the French
Constitution: content, status, uses and amendment’, op. cit., pp., 1, 4.
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(207) 188

(208) Marie-Pierre Granger, ‘The Preamble(s) of the French
Constitution: content, status, uses and amendment’, op. cit., pp., 1, 4-
5.

(209) See Troper’s argument that this ‘leads to a paradox because a
statute created on the basis of the Constitution has the same force as
the Constitution itself’: Michel Troper, ‘Judicial Review and
International Law’ (2003) 4 San Diego International Law Journal 39,
52.

sl 138 gz ,d By Yo ebuﬁhﬁﬂéﬂyﬁ#hﬁﬁd astall e (YV 1)
o o) Bl U g U S5 Gl 138 Gradaig V900 g Aadia b
droit de vivre dans un Alswat Lade gl L) pag 4 sie diy A Gl
O ¢ siwa el e cenvironnement équilibré et favorable a sa santé

A gilal) se) g8l g il gl

(211) Marie-Pierre Granger, ‘The Preamble(s) of the French
Constitution: content, status, uses and amendment’, op. cit., pp., 1, 7.
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el ol o o8 Ay ) i Ly AN U Lesic g 4D gall 4S gl
Bo—Sa (Blely 8 o Aslall ghal Aygl gl i AN (g i) ulanal
il U Ladie (@lld (e il o g ("MIVVAG alad b gall 5 ol
) clatiad jdlual) g sdluall Py By eild &) gl Jsa
Dsied Aadiay 3 o) Aaall B el ol o 8 (o siudl) Galaall b
=2 il aila VAL (Ple) JB B -dsla Gela map V9T
L el agiband
Gt AaDle x5 o) U ety Lggl) B 88 a1 G gial) dpmillyg
ool VYAS alad (bl gall g Glady) Gs8a Do) O (Jlal) Jap Ao el
L8 5 day S Aalad) conaliall g ciillagh Sl ¢ gaga il gall S of e
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(212) Constitutional Council Decision No 81-132 DC, re Nationalisation,
16 January 1982. See: John Bell, French Constitutional Law
(Clarendon Press, Oxford, 1992) p 68 and pp 273-5; L Neville Brown
and John Bell, French Administrative Law, (Clarendon Press,
Oxford, 5th ed, 1998) p 18.

(213) Constitutional Council Decision No 90-283 DC, re Tobacco and
Alcohol Advertisements, 8 January 1991; John Bell, French
Constitutional Law (Clarendon Press, Oxford, 1992) p 149.
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cla o) Bla il oldy ol 8 o) Ao clal yall 5508 A
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Beal) (o ay e 4l B clhgrall (ary Uaf ¢l

) e dlld g V6T gt 856l Gl Laa ccibial gl

al llily " pdaliall A8 o8 ol Lgadag g V96 dadiay Mualy ol Al
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Ll 130 Gu ey G A4l 3a (s Card) (b gallg ¢ Jand

(214) Constitutional Council Decision No 82-146 re local elections, 18
November 1982: http://www.conseilconstitutionnel.fr/conseil-
constitutionnel/root/bank mm/anglais/a82146dc.pdf

(215) Note that these amendments were made to art 1 of the 1958
Constitution, which is regarded by some as forming part of the
Constitution. It now provides: Statutes shall promote equal access by
women and men to elective offices and posts as well as to positions
of professional and social responsibility’.

(216) Marie-Pierre Granger, ‘The Preamble(s) of the French
Constitution: content, status, uses and amendment’, op. cit., pp., 1, 8.

(217) John Bell, French Constitutional Law, op. cit., p. 67.
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(v A)K.UJ:\M

g

K

The right to freedom of higher Al artaill 4 A 3l -

" Yeducation

The academic freedom of cl—masdl 3Ll A_rayalsh) 45 2l — ¥

"")University Professors

the requirement of pluralism of the ade¥) Jiluy dpass allia —¥

""media

(218) The following examples are discussed in: Marie-Pierre Granger,
‘The Preamble(s) of the French Constitution: content, status, uses and
amendment’, op. cit., p. 1, 9-10. See also: Constantijn Kortmann,
‘The French Republic’ in Lucas Prakke and Constantijn Kortmann
(eds), Constitutional Law of 15 EU Member States, (Kluwer, 2004) p
296.

(219) Constitutional Council Decision No 99-414 DC, Re Agricultural
Orientation, 8 July 1999.

(220) Constitutional Council Decision No 83-165 DC, re University
freedoms, 20 July 1984; Constitutional Council Decision No 2010-
20/21 QPC University freedoms, 6 August 2010. See also: John Bell,
French Constitutional Law (Clarendon Press, Oxford, 1992) pp155-6.

(221) Constitutional Council Decision No 82-141 DC re Audiovisual
Communication, 27 July 1982; Constitutional Council Decision No
84-173 re Cable Television, 27 July 1984; Constitutional Council
Decision No 84-181 DC re Concentration, Financial Transparency
and the Pluralism of the Press, 11 October 1984. See also: John Bell,
French Constitutional Law (Clarendon Press, Oxford, 1992) pp172-6.
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"protection of privacy of personal data
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" access to the internet as a fundamental freedom

Agig ) Ay pa W Adad e ABE A Aptnd) Jilead Jlaa A
o clplis) Lgate A (a8 slocall (3 sial LSlgh) Jias et ) 1alisad
Ay At glas load ) 3 Lay) jaady (A gla) cilgal)  clelival
Jimialaal) (rma Galiill 4ol 3lse aladind B o il Jlaall b bl
Ada e b Al aSal) 13 oSy AgY) An Al L aldd Ui Alaedl)
()G
o Waias g Ly ) ) Aatiad g guasl s ko Lo i
B g Qo il pagh 1 o8l die gdaga (giat Ll JSi3
s il i) Al Acdil Cjie) o3 (g gl Galaal) sliad
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A dda codaef By .5 S b guay Allalu Cpa o i) () sl Galaal

(222) Constitutional Council Decision No 93-325 DC, re Immigration
Laws, 13 August 1993.

(223) Constitutional Council Decision No 2009-580 DC, HADOPI, 10
June 2009.

(224) See Constitutional Council Decision No 2009-599 DC, 29
December 2009, paras 77-83: http://www.conseil-constitutionnel.
fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/
decisions-depuis-1959/2009/2009-599-dc/decision-n-2009-599-dc-
du-29-decembre-2009.46804.html

(225) See further: Marie-Pierre Granger, ‘The Preamble(s) of the French
Constitution: content, status, uses and amendment’, (op. cit., p. 1, 15.
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225 O Ay a1 gty A e ¢Sl Dga il aslaal gl
substantive 4 g g Ay ) g gl ja) Al 4 ) siual) clesia)
lJL“g.a Qlsl) (a2y0 i) Le ) L8 Lay cconstitutional measures
A Badal) o2 ga iy .("") implied bill of rights " s—iall Gie ua
the (Es—tall ga <l Gl uall o a) o Lo duals diay Aajaua
Gs—tall o i<l gl Bl : ALY 3lall g «Canadian Bill of Rights
i< g .the Canadian Charter of Rights and Freedoms <y all
sl o g gl ¢l Aatia b 52 gl 5 Lal Craddio) id
slaal) gl dasall Gun (e cAgliia jgiad ) jadd Al g —VARY
B R (g a Sl i) b GRall Gy )Y e 3 e —5aadal
e Si g 3 il e i g g AUy ) Ay gl lag pdal G Baga gal)
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(226) As the first part of the Constitution Act 1982 (Canada) is the
Canadian Charter of Rights and Freedoms, this preamble is also often
described as the preamble to the Charter.

(227) Peter W Hogg, Constitutional Law of Canada, (Thomson Carswell,
5th ed, 2007) Vol 2, para 34.4 (c).
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(228) See further, J Carlisle Hanson, ‘The Preamble to the British North
America Act’, (1952) 5 UNB Law Journal 9.
sl @y Ay bl B Ay gius ddd Jol » Magna Carta 4&dy (YY)
= 3l lluaa o Aliilaaly ol o gililly o ga dllal) L o5 Agilds
il b 40y gheu) LagSall Jghat allaa cya 13 Lalaa Sadg ¢ a) YV 0 ale
:uabh.m DY) e 188 (Y (ABaS) g AN (B A Rl DL aliea gy il
oy lialS U jls \AALA-“J Agla gSa e L) UA 5\)—\-&-\‘2\ Oea\al Gg_\m.\ﬁ\
@Nusu.xswaqm Ja\ agad) V3 patiag g . aBeY) agall Ay adl 8 Laalina
gl (il ol sl J ad Ly c(3ghal) a8 Al sl Al i )
Lalall o 488 gal) Ao @llall o gelbady) o3l jual . el 30 8 (3 g8al)
-\JMJ@.&I@J ‘%ngﬁJm\ Gaall 1 933.\"\9 ehéﬁ)\s
6 S VAT (g SN Canal a3 g9 - 011 8 ugin 1 Salll gl Jsh o
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Ualocl) rloan Sy gl aSal dllal) pliad) B (5 Sl Lgoian] cuilsh (4d
i) e &y jal tddlhal)
http://www.marefa.org/images/c/cf/King John _of England signs_the
Magna_Carta-Illustration from Cassell%27s_History of England-
Century Edition-_published circa_1902.jpg
O il ) e 3oy ) jilad) A Petition of Rights (3sdall dday e cija (YY)
G i) o Baa il g Al Alglas ) gl Js) gl dllal
LOkad ) aiﬁ\yu.b Joaadl
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.implied freedom of political communication (Aadad) cubiu)

o) —Davis J —aldl) 4sa G- 2 g — Duff CJ aldl Bay cua

Ot lgaldia (168 ¢ g A gied ¢ (LS 7 guda gy ¢ gl Aadial

cad Jany Olal ' 35950 goam 130 5 (Banial) ASlaal ) giadl Jasall
AT L) cliBlia g aladl o b s
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ity ) Aledd) LS el @53l LguilAal Al gila 18 "3 138 A jlaa

Ly «Cannon J &\l aaie) s .(""British North America Act
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(231) (1949) 1 WWR 586, 596.

(232) [1938] SCR 100, 132-2. See also Switzman v Elbling [1957] SCR
285 where similar views were expressed by Rand J at 306-7 and
Abbott J at 327-8; and OPSEU v Ontario [1987] 1 SCR 2, 25
(Dickson CJ) and 57 (Beetz J).

(233) [1938] SCR 100, 134.

(234) "freedom of discussion is essential to enlighten public opinion in a
democratic State’ and that political communication must be
‘untrammelled’, [1938] SCR 100, 145.
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LSS (g gl i) A fill gaps "cild) i

New 4dpad dlad) ol aca s ) A B 0 oag
L¢28 <aadi il AN Brunswick Broadcasting Co v Nova Scotia
dadial) —d_aSaal) pliaof 4tef 4 3 dfiaa — McLachlin J dsaldl
parliamentary — S—alall J—ia¥) o) g ¢f ¢p 4] Cliagi La ac !
b daldl sda ) ua (TN gl (e 18 e U8 privilege
A laal gt dasal) Gua e cdgldia jgiad' ) cdasial) B 3 LY
(s dmpal) aa 3131 gally iy (") Ll ) asall & ) gy Alaca '3 aaial
=) ALYl . Alal Sl G B Lay gAY Al A giaa
to Apaldl) sl culaay (el

L) B o ) o34 G shend oS g5 ol

Ol Jo8 oy 4dlg e e by AsiSe W liel
A gite A iaa g A8 ¢ Lgigal) ggial) clilad (pans
e Bt w1 ol U ghn dadia B Lgde paal) 4 AL
Al Al jial) gl a g ) Aaala) A gicual g5 alual
S (A3 e ) pspe il Un 3 ¥ a6 Al 0

(235) [1993] 1 SCR 319; (1993) 100 DLR (4th) 212.
(236) [1993] 1 SCR 319; (1993) 100 DLR (4th) 212, 263.

VA oalatiilg rogdlal Ergmd s



63&2&“ Ju@.:::.o.\.:.‘j/.b

Ll 45538 5 g8y il oL 5 AL ST (g5 ghmal) Lialdas
e A gl Ll 8 B 1S AT o3 (g gl Ll
LT QAT ARy

Reference re Remuneration 4uaé & AY) 3L Jlal) Jiahyg
ila e 81y - Lamer CJ ol cad dua ¢ of Judges
Iacobucci «Cory «Gonthier «Sopinka <L’Heureux-Dube :8La—il)
D) fae a2 i VATV ale jaball o) giaal) ¢ oil& Ladia o ) -
il gy gty gl d 4y ) giud axe (Al o LGlA i) a8 e Ll
A andl) b Cad &l cle) o) ) B S cla el aSlaa A BLAAY
s sl eyl 3gag’ o Lamer ol By sy . ("al
oAl A adia ) VAU ) 0 e 5 (Say g AKY)  giand] (B Ay giSal
o) 138 58 celld agg (TUVARY ale jalal) (g i)

(237) "The principles constitutionalized in this manner were seen to be
unwritten and unexpressed; I do not understand the entrenchment of
written rights guarantees, or the adoption of specific written
instruments, to negate the manifest intention expressed in the
preamble of our Constitution that Canada retain the fundamental
constitutional tenets upon which British parliamentary democracy
rested. This is not a case of importing an unexpressed concept into
our constitutional regime, but of recognizing a legal power
fundamental to the constitutional regime which Canada has adopted
in its Constitution Acts, 1867 to 1982.", [1993] 1 SCR 319; (1993)
100 DLR (4th) 212, 264-5. Cf the observation of Sopinka J at 245
that ‘[o]ne would expect something more than a general reference to
“a Constitution similar in Principle” in a preamble in order to have
this effect’.

(238) [1997] 3 SCR 3; 150 DLR (4th) 577.

(239) [1997] 3 SCR 3; 150 DLR (4th) 577, [94].
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aaatl ciladBal) aladi ) oSay dpaladl Ciglll 3B A
b Basluall Lgle Jygaill (S Llaf iy cqu i) a6
sl 0 olal Aadia o) Guy Vg Adaaldll il A s
(Aadiall o038 AN (1) pag . jgall I 527 VATY e alall
Oaiaii (Rand —aldl) 5 oy b ¢ 22 e (ol B
g sl ¢ gAY Wiy ) Apadanad) 4 00 1 aaas Aaskal)
Jdaa b s JSES AN (sabeall 2S5 g i it Aaial) 0da ¢ (lld
CralB By NATY alad g giudll ¢l A gl gall Lo guall
rasal) Jlgall Lakiiall gaboad) el Jualli (o gualll 038 (f LS
b8 cu A Uial) 53¢y dadiall g . (a gualll sda Al s
At (o siual) (il Bl Ay peall (o guall) il 514 3 0
Adaiall ool oda aladiad ) Ly ¢ goui Lgisly VATV
L osiadl) Gl B day pall agalll Bl i) e dal
Ghial) mie LgDA e oSay Al gl dasial) aa3 )3<a
LD gHAY B g g ) i) (gAY )

(240) "Under normal circumstances preambles can be used to identify the
purpose of a statute, and also as an aid to construing ambiguous
statutory language. The preamble to the Constitution Act, 1867,
certainly operates in this fashion. However, in my view, it goes even
further. In the words of Rand J., the preamble articulates “the
political theory which the Act embodies”. It recognizes and affirms
the basic principles which are the very source of the substantive
provisions of the Constitution Act, 1867. As I have said above, those
provisions merely elaborate those organizing principles in the
institutional apparatus they create or contemplate. As such, the
preamble is not only a key to construing the express provisions of the
Constitution Act, 1867, but also invites the use of those organizing
principles to fill out gaps in the express terms of the constitutional
scheme. It is the means by which the underlying logic of the Act can
be given the force of law.
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el LaS el e cpdiia Glalpl slael & o g ccathiial) 131
oSl Jasall aeai Ailal ) AagSall cldlaia of (Laad o oualdl) 12
i 4 all g freedom of political speech (pubidl dusal) 45 al
28 4 adial) of Lamer CJ il Ba¥ 5. (" lapla) clal ) cllay ¥
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() ) idl) (o gua b

(241) [1997] 3 SCR 3; 150 DLR (4th) 577, [97]-[99].
(242) [1997] 3 SCR 3; 150 DLR (4th) 577, [102]-[103].
(243) [1997] 3 SCR 3; 150 DLR (4th) 577, [103].
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& A el
L,S"'."GJ\ D5l dadia el

pla o dlS A Bg. 1484 ale B gaigl ginal) dadia A0 a0

1 e el LglSd b pali daxial

<3 Al jiags A gganS gl el pJry RS Al qundi cad

doala BY) g A claial) (A Yaal) Lgaihl ga JSI Cpanaly 50l

dal_al) g l—ai¥) g A Rinall g juaadll g <4l A Ay ddaabuad)

(ol g pudagl) (B 1B shasall g

Hagan agdn G (g

L) angg il Al S JiS) Lialias

1A Vil miaiy jia—y A ... Al Uisas

(Y44 ) gnaaal)

b g DA cils Lasial) o) o glaeadl 130 B BN cuilioy Leag
B G DVP- P C - WRVOUN " PR SVUVOR L [ D [ PP I

(244) “WE THE PEOPLE OF INDIA, having solemnly resolved to
constitute India into a SOVEREIGN DEMOCRATIC REPUBLIC
and to secure to all its citizens: JUSTICE, social, economic and
political; LIBERTY of thought, expression, belief, faith and worship;
EQUALITY, of status and of opportunity; And to promote among
them all FRATERNITY assuring the dignity of the individual and the
unity of the Nation; IN OUR CONSTITUENT ASSEMBLY this
twenty-sixth day of November, 1949, do HEREBY ADOPT, ENACT
AND GIVE TO OURSELVES THIS CONSTITUTION.”.
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S =lo 1) o giall 4 pidagal) (0 guall) pa Abaiia dasial)
> In the name of God "a! a—uly 5 e ) ok ) B (2 ) (Jlial)
G Gl e aly ae i AsLuall o2y Jia o ) 13U (Aadial
L5 Jadlly i o

Ay 1YY ale b Lt o3 aigl ) giudl) datia ¢f
= Mg LAY Cia gl ‘socialist secular’ S i) e’ cilals
e Al jians 4y ggan’ digd) o Ao Jad) cdgl) b dasial) Gal
‘sovereign socialist secular democratic "8l <) 4:8) i)
foail ) Baay ) B LAY culas dlld L) ALYl .republic’
2 gally i) 13gd B QUSH (lany ang 2By (LYY Jalsiy Bas g
1Aa of e Datar 43 d be (Jial) Jusw o cclld (e . 4R18 ALalsY
Vave o bl o ) shll Ala oPle) ol Lulow doad olS' Juanl
L avy Ly

i g igh gl dadke el Jaad AN Gl (e (g
Lay Lgha et o8 B ccilatial) IEY BDIA Aatial) 038 ¢ g Auald Lpaal

(245) R C Lahoti, Preamble — The Spirit and Backbone of The
Constitution of India (Eastern Book Co, Lucknow, 2004) p 68.

(246) Forty-Second Amendment to the Indian Constitution, which came
into effect on 3 January 1977.

(247) Arvind P Datar, Datar on Constitution of India (Wadhwa & Co,
New Delhi, 1st ed, 2001) p 1.
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i Ll e cipudy Ay giad 5 ciaal' B VAVY bl B aigl)
{"*Ngocial character " LS jidl lula cAoan ) 5 guay «aig e
e Sy G 1Y Le gl a) oaly B ol dlia (s S
Gt 8 e JSET Y Aadiall clS 1Y) Adf clld L AadBal) Jand o DUY)
= s pagald) Juandll el oY Lgeliad) UiSaa (s Off ¢ siuad
o J& ¥ Aadkall oy Liadl daSaal) cudab (V400 ale . sial)
s b1 Lgfhga iyl dgaigh Liad dasaad of @ (Y il ca
Eia ."**) Kesavananda Bharti v State of Kerala duaid Ay
QAT siwdl e I JSA dadial) ol Aall) oda b daSaall cuiab
d—iy oo Lagd cdadial) ol Ao cdlaad JAY ) siaal) Jhaad ddalid oSy
O i) gaall ulad) ) o o) o e e JSES LAY desial)
Ladiall o gl plany Ao My ¢ OSar M) — " gheall ) Gl
el EIUl oAl dll 8 Ley) siwall A gl gall o palll (2
O=Say ¥~ (A i) (s aaally Galdl ol b 5 el g —dpalad) (§shally
¢ g o s Y Sl g gt Jaal) gl ) PA (e Al
e G ¥ OB ol b iy L gtuall Ll ) e gl
LGOSl = (S Aatially 305 oa LaS gl "l Gl

(248) Liav Orgad, ‘The Preamble in Constitutional Interpretation’ (2010)
8 (4) International Journal of Constitutional Law 714, 728.

(249) Re Berubari Union of India (1960) 3 SCR 250; AIR 1960 SC 845.

(250) Kesavananda Bharati v State of Kerala (1973) 4 SCC 225. For a
similar argument that the Polish Preamble cannot be amended, see:
Ryszard Piotrowski, ‘The Importance of Preamble in Constitutional
Court Jurisprudence’ (2011) 52(1) Acta Juridica Hungarica 29, 36-7.
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Bl :Jia Baae pabie ) gheall ' ul) QLA iy
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Sl A gl g algall (p panl) da gy S 135 (7Y 2l AT
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(T el Sl 5 o) AU (S Lasial

J—8 cogiaall " ula) i)’ (L (Geadat Aasial) cuils 13 g
B b)) e N L) clal) pda JSES Ja g lglinad oSay
¢ Jaiiaal)

e A dasiall et Ay gien o cad 2B 4d) ) 5 LAY aas
("*"'Minerva Mills Ltd v Union of India dua_3 @B ravy
Aatia o A 10 cdbandl) oda Ay ghan iy Lalgd) Lial) dagal)

Qid_.g.

(251) R C Lahoti, Preamble — The Spirit and Backbone of The
Constitution of India (Eastern Book Co, Lucknow, 2004) p 108; and
Sudhir Krishnaswamy, Democracy and Constitutionalism in India —
A Study of the Basic Structure Doctrine (OUP, 2009) p 136.

(252) See the much longer list in: R C Lahoti, Preamble — The Spirit and
Backbone of The Constitution of India (Eastern Book Co, Lucknow,
2004) p 112.

(253) (1980) 2 SCC 591; AIR 1980 SC 1789.
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Ay A 12l g 5 g8 miay Atiudd o 4ygua il Ui
Dl Juaat Adalus A jlaa Adg o Jia AL cdgal) 28
Ol odgh . ) gl Lgale o gy Al Sagdall pa (Guuli A8 yhay
(T el &) gl Y g i 3ally e g aais
O eVl Juawd A glaal apals] S85 dla oS (D aag
M) ) ad L Jlal Qo o cdlld (L an ) Al siual) | s
Mad 7y pal )k Aetial) Jiaad cSaall e S 1Y) 4df (e Seervai
1la A (Ldy U caal) i (pad Apunli Amaa o 3aY glal
L5 0 O gitl) ) 635 ) £ 3R ) el
Aliian o Ao gSa ald (e 4B i oo Datar 3l e Jiallyg
Jadl Gl Lae s dagSal) adfi Y By cdadiall (o' olaial dalS Ciday

(254) “Those amendments are not only within the framework of the
Constitution but they give vitality to its philosophy; they afford
strength and succour to its foundations.... These amendments furnish
the most eloquent example of how the amending power can be
exercised consistently with the creed of the Constitution. They offer
promise of more, they do not scuttle a precious heritage.”, (1980) 2
SCC 591; AIR 1980 SC 1789, [23] (Chandrachud CJ).

(255) H M Seervai, Constitutional Law of India — A Critical Comentary
(N M Tripathi, Bombay, 4th ed, 1991, Vol 1) p 276; and R C Lahoti,
Preamble — The Spirit and Backbone of The Constitution of India
(Eastern Book Co, Lucknow, 2004) p 23.
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Gl dia fasal) 12 i) Luali Aga 08 e juadi ) Ly o
Elad) 38 Jilw—s Datar 3l i glie (usasiy (") L0EY dallal
A B ool oda g Aatial) B ALdudil) o Apabsad) fabiad) dnandy (glass

2Bl g e lgtasdha ate iy

Sl (i gad N L caiil) algw ciga g lld ) ALyl
s o Jial) G ol e g aigd) gl Aadia & Ay jaal)
aial Le clld sy . ("*Vsamia laa Jaad o oSay socialist ' SI adl’
OSa Aalsl) 038 ¢ (e —Agaigll Lial) dasaal) 5LE aaf ~Lahoti (el
(TNl ) W) e ST A sisial) ) 8 LE gl adiad
—xa Jaad b jliels secular Alale’ Aals ) Bl oSa (L dlis
: 0S8 L) edlanl) adgd oaki L& Seervai Y calyg .ol Lilae
dadiall b daale clals 719 ate Aoluall fua aily
" ialS ) g 3 o Tl ey Guls L s s
Omag—giall Cpia Ggadaa (Y Aadiall A dlale' g ¢ LS) Ll

(256) Arvind P Datar, Datar on Constitution of India (Wadhwa & Co,
New Delhi, 1st ed,2001) p 3.

(257) Arvind P Datar, Datar on Constitution of India, op. Cit., p 4.

(258) H M Seervai, Constitutional Law of India — A Critical Comentary
(N M Tripathi, Bombay, 4th ed, 1991, Vol 1) p 276.

(259) R C Lahoti, Preamble — The Spirit and Backbone of The
Constitution of India (Eastern Book Co, Lucknow, 2004) p 23.
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L0 gl
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G i A glaal) 03 o s (G Y 9 2 Y el B Cilallaadl)
i3 Ly ("Vthe Council of States @by sl ulae quila ca (b )l
Basu ¥ Cila 8 . aStaall " lale g LS 8 " SAalS s & 3
a1 i) o cilalhoaal) o3n laal cudajai 3 LUEY any
- I N
Al —a Llad) daSanal) oS (Y9) Balal) (e (d) BREN aa Be g ke —)
Al Aglal aals oyl 68 4y ) g
Bt G el dasaall ¢S (V1) Balallg (Y £) Balall aa 3p g i —Y
S s sbial) Jaall (g glaciall Y B Jiahy bl G

(260) “Good drafting would require that ambiguous words should not be
put into a Preamble without a reason and as far as one can see, there
is no reason for putting in the word ‘socialist’ and the word ‘secular’,
for the content of those concepts themselves would have to be found
in the enacting parts of the Constitution, and by themselves the two
words have certain associations which are inconsistent with the
enacting provisions of our Constitution”, H M Seervai, Constitutional
Law of India — A Critical Comentary (N M Tripathi, Bombay, 4th ed,
1991, Vol 1) p 277; and R C Lahoti, Preamble — The Spirit and
Backbone of The Constitution of India (Eastern Book Co, Lucknow,
2004) p 24.

(261) Arvind P Datar, Datar on Constitution of India, op. Cit., p 2.
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(2 adine Jald) pe Buds Y Uik
Jeis W el datkally 33 ol ' Alale’ AalS ) (L) ol sy
Ladiall B Al oda ), el Mg gheall ") LS e V8
Ay i) Al 8l B Joadlly a9 5a pg—gha o8 Bl pat 3 jaa
Ot A tilatial) A talnal) Ja 8 upd ccalliy o gedal) 13a g (" A uigl
L VP IV [ SPTI | UPLIRY AR IRV S SRR ¥ IS PRURNT I
ity (el gl @l A U Uia b qa 098 O s pe
L) el Adpaad) g Lad) il jladd) sl o S ¥

(262) Durga Das Basu, Shorter Constitution of India (Prentice-Hall of
India, 10th ed, 1989) p 2.

(263) S R Bommai v Union of India (1994) 3 SCC 1; AIR 1994 SC 1918,
[28] (Ahmadi J).

(264) Arvind P Datar, Datar on Constitution of India, op. Cit., p 3.

(265) S R Bommai v Union of India (1994) 3 SCC 1; AIR 1994 SC 1918,
[365] (B P Jeevan Reddy J).

(266) See further: R C Lahoti, Preamble — The Spirit and Backbone of
The Constitution of India (Eastern Book Co, Lucknow, 2004) pp.
54-5.
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Eud gila oSl (55 gimal) (gl Aadia (Al iuy) Llad) daSaal) aadiod
o kel the Commonwealth of Australia Constitution Actld) il
1ot il maall Gailh Lea o jliiely ¢ giual) puag cibg a8 ol 1 S
A il sl aaf ) giudl Gagal B Al £ glge B Ll
A e A o eyl B A ) Lled) dasaall o ) @ltd aa s Lags
= Al Ay jal) o3n aa i LS . gudl) dadia aladind b Lass
o Lgad ol Gy Gy Adlal) dadlall (B S o) S agag are
oV 258 O e ol Lgte daga il Bl Sy Ay gl ab gl (b
Sadd) e o9 Lare (13 Ggbg (") gl pagual A s
Lo i Al Ll o A adl ) el LaY) o il ey gadlai)
@) LA Gud ay Loy qilial) o Jia ao i ghadll B Al ) (o guad
L LY acdl) andli g g dadial) Apa’s aga g0
AL 8 Gulgiassl Ay 3 ke o (Jhal) Jue o cdlld (e
Jiiaall 35— gl 5 A jailly Adlaiall gaald) asal crardiad o8 "4l
81 =Y Cpm slmaill g o Nl AUaT B A jgag il sl adfal

(267) M McKenna, A Simpson and G Williams, ‘First Words: The
Preamble to the Australian Constitution’ (2001) 24 UNSWLJ 382,
392.
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(268) Melbourne Corporation v Commonwealth (1947) 74 CLR 31, 74
(Starke J); Victoria v Commonwealth (1971) 122 CLR 353, 386
(Menzies J); Western Australia v Commonwealth (1975) 134 CLR
201, 226 (Barwick CJ); Queensland v Commonwealth (1977) 139
CLR 585, 592 (Barwick ClJ); Capital Duplicators Pty Ltd v
Australian Capital Territory (1992) 177 CLR 248, 274 (Brennan,
Deane and Toohey JJ); Kruger v Commonwealth (1997) 190 CLR 1,
82 and 96-7 (Toohey J); R v Hughes (2000) 202 CLR 535, 561
(Kirby J); Mobil Oil Australia Ltd v Victoria (2002) 211 CLR 1,
[104] (Kirby J). See further: M McKenna, A Simpson and G
Williams, ‘First Words: The Preamble to the Australian Constitution’
(2001) 24 UNSWLJ 382, 388.

(269) "The Constitution assumes the continuing existence of the States,
their coexistence as independent entities with the Commonwealth,
and the functioning of their governments. This assumption is readily
inferred from the reference to “one indissoluble Federal
Commonwealth” in the Preamble and the terms of ss 3, 5 and 6 of the
Commonwealth of Australia Constitution Act 1900 (Imp) (68) and
the provisions of Ch V of the Constitution itself.’, Clarke v Federal
Commissioner of Taxation (2009) 240 CLR 272, [15] (French CJ).
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=g Aadial A5 sl B bl ) (Ll (Ll dasaal) judi
a8y .‘under the Crown’ "zlLall puaa &3 ) jadl) &l gia o<l o i
L il qudag gf (" A puially ditaia) aally dbuia 5 jlad) oda < s

(270) Australian Capital Television Pty Ltd v Commonwealth (1992)
177 CLR 106, 210 (Gaudron J).

(271) Davis v Commonwealth (1988) 166 CLR 79, 110 (Brennan J).

(272) Thomas v Mowbray (2007) 233 CLR 307, [143] (Gummow and
Crennan JJ); Re Patterson; ex parte Taylor (2001) 207 CLR 391,
[159] (Gummow and Hayne JJ). Cf Re Minister for Immigration and
Multicultural and Indigenous Affairs; Ex parte Ame (2005) 222 CLR
439, [52] (Kirby J); and Australian Capital Television Pty Ltd v
Commonwealth (1992) 177 CLR 106, 180-1 (Dawson J).

(273) Shaw v Minister for Immigration and Multicultural Affairs (2003)
218 CLR 28, [55] (Kirby J); Sue v Hill (1999) 199 CLR 462, [159]
(Gaudron J).
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(274) Re Patterson; ex parte Taylor (2001) 207 CLR 391, [265] (Kirby
).

(275) R v Sharkey (1949) 79 CLR 121, 135 (Latham CJ). Although it is
not clear, Latham CJ may have been trying to use the Preamble as a
trigger for the application of s 51(xxxix). If so, his approach has not
since been followed.

(276) Amalgamated Society of Engineers v Adelaide Steamship Co Ltd
(1920) 28 CLR 129, 152 (Knox CJ, Isaacs, Rich and Starke JJ).

(277) " the right of persons to move freely across or within State borders
is a fundamental right arising from the union of the people in an
indissoluble Commonwealth. This right is so fundamental that it is
not likely it would be hidden away in s. 92...", Buck v Bavone (1976)
135 CLR 110, 137 (Murphy J). Note that Murphy J, never a
federalist, has conveniently deleted the reference to the ‘Federal’
Commonwealth.
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(278) (1992) 174 CLR 455, 486 (Deane and Toohey JJ). Note Winckel’s
defence of the use of the Preamble made by Deane and Toohey JJ in
Leeth: Anne Winckel, ‘A 21st Century Constitutional Preamble — An
Opportunity for Unity Rather than Partisan Politics’ (2001) 24
UNSWLJ 636, 646.

(279) (1992) 174 CLR 455, 475 (Brennan J).

(280) (1997) 190 CLR 1, 97 (Toohey J).

(281) (1997) 190 CLR 1, 44-5 (Brennan CJ), 67 (Dawson J, McHugh J
agreeing), 113 (Gaudron J), 154 (Gummow J).
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(294) Dieter Grimm, Integration by Constitution, 3(2) Int’l J. Con. L.
193, 199 (2005).
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(295) For the Macedonian case, see Biljana Belamaric, Attempting to
Resolve and Ethnic Conflict: The Language of the 2001 Macedonian
Constitution, 4(1) S.e. Eur. Pol. 25 (2003); Zhidas Daskalovski,
Language and Identity: The Ohrid Framework Agreement and
Liberal Notions of Citizenship and Nationality in Macedonia, JEMIE
1/2002; Jenny Engstrom, Multi-ethnicity or Bi-nationalism? The
Framework Agreement and the Future of the Macedonian State,
JEMIE 1/2002.
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(296) '"The citizens of the Republic of Macedonia, the Macedonian
people, as well as the citizens living within its borders, which are part
of the Albanian nation, the Turkish nation, the Vlah nation, the
Serbian nation, the Roma nation, the Bosnian nation and others . . .
have decided to establish the Republic of Macedonia as an
independent, sovereign state.", See the preamble as well as articles 7
and 48 of the 2001 Macedonian Constitution.

(297) In Slovakia, similarly, the preamble to the Constitution declared
that the Slovak Republic embodies national Slovak statehood. The
Hungarian minority opposed the preamble and demanded that it =
= be amended from “We, the Slovak nation” to “We, the citizens of
the Slovak Republic.” See Farimah Daftary & Kinga Gal, The 1999
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Slovak Minority Language Law: Internal or External Politics?, in
Nation-Building, Ethnicity and Language Politics in Transition
Countries 39, 43-45 (2003). For a similar clash in Poland, see
Genevieve Zubrzycki, ‘We, the Polish Nation’: Ethnic and Civic
Visions of Nationhood in Post-Communist Constitutional Debates,
30 Theory & Society 629 (2001).
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Jad a8y ("Ll gadae iy @315 slay iad Lo 3
B e cJal e o ) giaal) Gusuls (the Knesset) (ol ) clal
i) Bl s ) e -l - At Ll ol B A
0588 sHuman Dignity and Liberty 4—all g duluy) 4 Sl
(o=lel —144y —= Freedom of Occupation Jia¥) 4 a : ulud)
i g A i 555 S0 Ll bl puly) Lol Aanall Alaud 5
"*) substantive constitution "Ue gl ga
e crardiu) a8 L) ) aslaall of ) B LAY et
438 V4 €A ale B jalall Declaration of Independence  JDaiu)

(298) Session 41/19 of the Provisional Government, Feb. 2, 1949 (in
Hebrew); Session 16/I110 of the Government, Dec. 13, 1949 (in
Hebrew); Knesset Protocols, 5710, at p. 10, 726, 728, 731, 784, 801—
804, 1711-1722, 1262—-1263.

(299) Dafna Barak-Erez, From an Unwritten to a Written Constitution:
The Israeli Challenge in American Perspective, 26 Colum. Hum. Rts.
L. Rev. 309 (1995).

(300) See C.A. 6821/93, Bank Hamizrachi Hameuhad Ltd. v. Migdal
Cooperative Village, 49(4) P.D. 221 (in Hebrew).
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glislal) gai iy PELY) (o) ale ol A ke 2 5 2ol
(0 e e A Gl s8Y a (TA) (V)

il oY) e i el (b Al Gy Ggia el T

oaldi¥) Jg f Tasag cAuiluady) Slal) Aufab g ) dagdy

Lgale yaguaiall galall £ o) o Goiall o2 o3 g ¢ sl

"l pa gl el Py A

L) A S Alaa ) 8l 120 2 2 —TA"

g ad ) OsEl B Sy of Jal e ) g A el

Mkl jRaga g A3 94 A a8 il el

1A adiall Lo gun gall cilillaial) alina aa Lablite Jpanil) 138 (Sl

Laing bl Wl i el Aol abel) afilly Jpaath G jiny Eua
Jsis sl § preamble "dadia' ¢ gis Jead AICE dadiay « oY) 3la Y

(301) 'I. Fundamental human rights in Israel are founded wupon

recognition of the value of the human being, the sanctity of human
life, and the principle that all persons are free; these rights shall be
upheld in the spirit of the principles set forth in the Declaration of the
Establishment of the State of Israel.
IA. The purpose of this Basic Law is to protect human dignity and
liberty, in order to establish in a Basic Law the values of the State of
Israel as a Jewish and democratic state.", In article 2 of Basic Law:
Freedom of Occupation the text is almost identical.
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iy DU ) (k) eie Al pua) Lila) AaSaall cuad y A1 gal) oL
Llel) daSaa dio) g S ALl slay) i of ay (VG 0
ABy g simdl) el (D) B L paall Glad) Gsia o 3 Fial
J—aaS addy Syl 1 ol plall) o Al ) Liad) dasaall & il 65
G gl g9 cllalud) JS quila (e Wl Jia) ag A il U 63 i
> Blackstone 3i—ul) 4 )i cuis 40 puy) Wl daSaad) ¢f cdlld
Gty il JUAY — oy gAY b oAy Al olgd b gy . cladiall Bs) b
aa Alal) oda A g Aadial) 75, pn et Ay phay 0 paaidli iy —Badaia
BLal) (e Jalb 200 B (199 ¢ ale e qiie LBy dey) £,
O )V guall g B S B guan Ju B DI datkal il pdagl ol
SeY) Lo g3 Lo i inal) @ghal) of Ol of W gilay Lilal) dasaal)
$ama) b 4 Galaa gl (b Bl aal cad gy T s g gaa
glad (e cuiladl galal GilaVly Adlatial) Lol W) &l Adad o ) — L)

(302) HCJ Zeev v. District Commissioner of the Urban Area of Tel Aviv,
1 P.D. 85, 89 (Hebrew).

(303) HCJ 73/53 Kol Ha’am v. the Minister of the Interior (1953) 7(2)
P.D. 871, 884; C.A. 450/70 Rogozinksy v. State of Israel, 26(1) P.D.
129, 135; EA 1/65 Yardor v. Central Elections Committee, 19(3)
P.D. 365; HCJ 953/87 Poraz v. Mayor of Tel-Aviv-Jaffa, 42(2) P.D.
309, 332; HCJ 262/62 Perez v. Kfar Shemariahu, 16 P.D. 2101, 2113
(in Hebrew).

(304) HCJ 726/94 Klal Insurance Company v. The Minister of Finance,
48 (5) P.D. 441, 461; HCJ 1554/95 Gilat Ass. v. The Minter of
Education, 50(3) P.D. 2, 24-25 (in Hebrew).
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" Ybasic constitutional structure W _gi—wal k) i) ey
Lobal) & aSaall gl iV —Aharon Barak —lal i g
1Ad aa ey Juas ol ol UM g (Al i) 13 o L) — Ak )
an unconstitutional (s gi—wd & G giua N.;.s_d Qo i)
.constitutional amendment

13 s oty (gl dia 450 94y Al 9o cils gl pu) ¢ ARl
4aia JS (V44¢ ale s an unwritten convention wigiSe b e
i o g d ) ol o) ko Cajla G gians Gl
ol 1 a ina ayaad Al aSlaall gria —dg gl 4 gal —peliaaal
Aali e 3543 e Okl g cpilalal) o Lielatia) @) jigh Gl g
Qal) Ggik gall ad G s Al Lali e qal) Gaihl gall g 3943 O
Oheil) o Bl e pblagiad ) el 0 AL ) el ol g8 ol
i O BLd gl g cagilE g cagigh calaladig ¢ L) ) o lada)

(305) HCJ 1661/05 The Regional Council of Gaza v. The Knesset, 59(2)
P.D. 481 (in Hebrew). The Supreme Court, however, has not yet
decided the legal status of the Declaration.

(306) Aharon Barak, Unconstitutional Constitutional Amendment, Isr. L.
Rev. (forthcoming, 2011) (holding that Israel has a basic structure of
fundamental principles that cannot be amended by a constitutional
assembly; this basic structure includes the character of Israel as a
Jewish and democratic state).
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pdalaiy oLl ) painall " ai ) (g el (e il Mt AL )
L") second-class citizens 4t da_ 4l cpa Cpuila) gas

A adiall araa o) CisS AL ) 5 Al gilad) Juladl jedag
el Jurs B (Aale) Lnsludd cliie iy o (S (e gl e
TN N are o oldia Agy o ey LS Ul dlliSy ¢ e laiay)
A adiall yiiay oA —purpose clause "G Al A o) Je8N (e liSa g
T ¥ 4 a2 Gaade of Gaglad Valae Gud =0 juy Lo giagal
=l S sline AdlE 0l jud it cad clatial) B Balial) 5 jlally
L) Lo latia) clabod) ¢ianl g o paliss s 3

(307) Jousef T. Jabareen, Constitution Building and Equality in Deeply-
Divided Societies, The Case of the Palestinian-Arab Minority in
Israel, 26(2) Wis. Int’l L. Rev. 345 (2008).

(308) This 1s not to say there are no other reasons for current tensions
between Jewish and Arab citizens; ongoing discrimination against
Arab-Palestinian citizens is, no doubt, a central reason.

(309) Amnon Rubinstein & Liav Orgad, The Legal Status of the
Constitutional Preamble: The Israeli Case, 20 Hamishpat L. Rev 38
(2005) (in Hebrew).

(310) Amnon Rubinstein, The Curious Case of Jewish Democracy,
Azure 33 (2010).
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the Commonwealth of Australia Ll il &udglagsl o )il
Osial Vi Ladf sy . Al ) olad ) LS 54 Constitution Act
Gl By Aijadl f deill BB e N ad G gl S W liely L il
ol dasial Ay gl (o) sl ¢ gilAY 13 dadia
Ll peiig clgillal g o gSall Jugd 13 9o Aatial) o3a aul g
G Al ay (S s sa paan gl o skl Yy S0 B e se
all (S A At g (A B i Aaial) 028 iy ¢y pdiad
A adia i Al ol slidind goal 1999 judgi 1 Ay A aa)

()5 40a

Jeaai 51 ) B g @Bl sl Gad L gaial dpilly Jlall ga LaSy

ooy Aqlal) B oLl ol oY dadlal) Q) aaf Jia My . 600
Australian  ¢pla¥) L) i) St Sl BY aagl 3 i
O—Sal Buda dadla (5 giud paila AN (V494 ) pd B g . Aborigines
saisal ) b (A ) s b plaal) e B e gana

(311) Bruce Stone, A Preamble to the Australian Constitution: A
Criticism of the Recent Debate, 35 Australian J. of Pol. Science 291
(2000); Mark McKenna, First Words: A Brief History of Public
Debate on a New Preamble to the Australian Constitution 1991-1999
(2000), available at http://www.aph.gov.au/library/ pubs/RP/1999-
2000/2000rp16.htm.

(312) See Report of the Constitutional Convention (Old Parliament
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) Al gal &Y ) 8L lwadl) 445 John Howard sl (i ot
iy 0y (gAY g piall s BBy Basaad) dasiall oldy elidia)
Aoy Aoy LI 508 Cuily (e GBI 1494 ) 8 B ) 5l
a A8 aa el Cpmd ¥ L il Ol ) 5 LEY) ass | gulks ¢l
the custodian[s] of "Uca i ul s ad jliisly agisly cnative minority
s b £ gpdia AN ) A AN )08l ey a8 Lea cour land
Il Gga dua pBELNY) A a8 1 paall g pdiall (a jas 288 (Al
e el (e %Y,V g sl

Gl o lal claaBa Sl B L ad 5 pa o B
fo el @lldg o Jadl pad g Liigala (e JS Bl (o GRS 4y ) gial
A5aY Aaya d 5uss dasial Qa6 ale asd e ia ) e Y

(TR il @) cilaainal) 8 Lagadd ¢ gl i o

House, 1998).

(313) The referendum was held on November 6, 1999. For the reasons
for its failure, see Anne Winckel, A 21st Century Constitutional
Preamble—An Opportunity for Unity rather than Partisan Politics,
24(3) UNN.S.W. L. J. 636, 638-48 (2001); Mark McKenna, Amelia
Simpson & George Williams, With Hope in God, the Prime Minister
and the Poet: Lessons from the 1999 Referendum on the Preamble,
24 U.N.S.W. L.J. 401, 415-16 (2001).

A Jae ol (pa ABadaY 03 o s LGN (my a0 cdlld gayg (Y £)

Qlie] B iy Andag (e Aygh By 4) Cilpddl B AU | glual dedka ¢
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Alall VA QB o) ghaall ¢ gAY Can gay Aadia 4] il g 19YT ale gile

Ot i) (58 i) 5—fal U o Uil jgicatl) 130 2ay9 1944 /4/¥Y b

=59 Jliua a ohy gl o o siaal) dasha ] aBg  Adliaal) il ghal)

107 furaliaiiifly fesigilall Sigodl s



63&2&“ Ju@.:::.«.\.:.‘j/.b

Aladi ) ol Al plty b agad dadial Sagas Aad A0 culhay (L3G
i e g i gl ale Jle dadlagl) Ayegl im JaS dasial)
Aladi ) ¢ Jaadly A mu) Al B L Aaud 5 dale AS L callaty
) el b calgall Jhal Aaalaey Gl oY) e @l s
@ gsd) —Aborigines and Torres Strait Islanders al il
O s—aill LAS 08 ot (M) agia § Gaand) ag o A0 A
O Jmray aaal) dashal) £ g e Jaoly 81 S0l iy 8 oo
C—iad Baaal) dasiall (pe ciagd) S 1Y) Ad) celld L Aalad) AS jLial)
g o Gt A ARSL CldiY) g Dga) o 3d 5 o dallaa
g o o) Llae B LB glian & 58 g gl e oS A8
Baaal) daial)

Iasia i o YL oSy cdapail) Aasial) la) (o i) cals 1 G
piat (i) Aapail) Laskally ¢ 85 — A gilh 5 g8 (oL pat ¥ —Bayaa
.interpretative force 4y umds 5 giy

e Ll B0l al g clbaladl jaan crddl o g cplaii) g Ay ged) =
bl (A g S Apibad) Aiilal) plad) Aran] cas] LS oAy ) gl Claasal
Al Bl Al (oY Lo pa ¥ 4dl g Agla ja Abd (39 ABat o Jaa) by
el i)
(315) "recognising the nation-building contribution of generations of
immigrants,” or “honouring Aborigines and Torres Strait Islanders,
the nation’s first people[s], for their deep kinship with their lands',
See Alex Reilly, Preparing a Preamble: The Timorous Approach of
the Convention to the Inclusion of Civic Values, 21 U.S.N.W. L.J.
903 (1998).
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(316) The new preamble asserted that “the preamble to this Constitution
has no legal force and shall not be considered in interpreting this
Constitution or the law in force in the Commonwealth or any part of
the Commonwealth.” See Mark McKenna, Amelia Simpson &
George Williams, With Hope in God, the Prime Minister and the
Poet: Lessons from the 1999 Referendum on the Preamble, op. cit., at
411.

(317) Anne Winckel, The Contextual Role of a Preamble in Statutory
Interpretation, op. Cit., at 644—648
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(318) For the text of the Treaty Establishing a Constitution for Europe,
see http://en.constitution.com/. For the text of the Treaty of Lisbon,
see http://europa.eu/lisbon_treaty/full text/index_en.htm.

(319) On the discussions relating to the EU preamble, see Armin V.
Bogdandy, The Preamble, in Ten Reflections on the Constitutional
Treaty for Europe 3 (Bruno D. Witte ed., 2003); Ingolf Pernice,
Integrating the Charter of Fundamental Rights into the Constitution
of the European Union: Practical and Theoretical Propositions, 10
Colum. J. Eur. L. 5, 18-22, 45 (2003); Armin V. Bogdandy, The
European Constitution and European Identity: Text and Subtext
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establishing a Constitution for Europe, 3(2) Int’l J. Const. L. 295,
300-305 (2005).

(320) Supplement to Max Farrand’s Records of the Federal Convention
of 1787 183, op. Cit., at 152.

(321) See Sanford Levinson, Do Constitutions Have a Point? Reflections
on ‘Parchment Barriers’ and Preambles, 28 Soc. Phil. & Pol. 150
(2011).
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(322) See Armin V. Bogdandy, The European Constitution and European
Identity: A Critical Analysis of the Convention’s Draft Preamble, in
Altneuland: The EU Constitution in a Contextual Perspective (Joseph
H.H. Weiler & Christopher L. Eisgruber, eds., 2004), available at
http://centers.law.nyu.edu/jeanmonnet/papers/04/ 040501-07a.pdf. at
Hope College on September 3, 2011 icon.oxfordjournals.org
Downloaded from
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