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Theory and Some Empirical Evidence, 38 (5) The Canadian J. ECON. /

Revue Canadienne d'Economique 779, 806 (2005); Makoto Yano, Trade
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(2) See generally Henrik Horn & James Levinsohn, Merger Policies and
Trade Liberalization, 111 ECON. J. 244, 244-76 (OXF., 2001); Amning
Zhang A and Hongmin Chen, Horizontal Mergers in A liberalizing
World Economy, 7 PAC. ECON. REV. 359 (2002).
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“It should be noted that the transnational nature of these transactions are
determined by the locations of the companies involved and the company
laws applying to these companies.”
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CMS Gas Transmission Company v. The Argentine Republic, ICSID Case
No. ARB/01/08, Annulment Proceeding (2005); LG&E Energy
Corp./LG&E Capital Corp./LG&E International Inc. v. The Argentine
Republic, ICSID case no. ARB/02/1, award of 3 October 2006; Enron
Corporation Ponderosa Assets L.P. v. The Argentine Republic, ICSID case
no. ARB/01/03, award of 22 May 2007; Sempra Energy International v.
The Argentine Republic, ICSID case no. ARB/02/16, award of 28
September 2007; Continental Casualty Company v. The Argentine
Republic, ICSID case no. ARB/03/9A, award of 5 September 2008.

(2) See, THE ECONOMIST, A Survey of Capitalism and Democracy:
Liberty’s Great Advance, 26 June, 2003, at 4, 6.

(3) See Law No. 25561, Jan. 7, 2002, 29810 B.O. 1, available at
https://www.economia.gob.ar/digesto/leyes/ley25561.htm
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(1) See Decree No. 1570, Dec. 3, 2001, 29787 B.O. 1, available at
http://infoleg.mecon.gov.ar/infoleglnternet/verNorma.do?id=70355.

JEall s (Ao 31 i) &l J ga Jrnalil) (e 3330l
Becky L. Jacobs, Pesification and Economic Crisis in Argentina: The Moral
Hazard Posed by a Politicized Supreme Court, 34 U. MIAMI INTER-AM. L.
REV. 391, 391-434 (2003).
Baaial) aal) jaiga AN ¢piia Y1 Lgtia gl i) AN LY cilaalaa e g3 (Y)
YV e 1404:1849 ale (e Al lafia) el S| (LSS 6T Aalill g 5 jlaall
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https://unctad.org/en/Docs/poiteiiad2.en.pdf
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¥ iy, Sl alal ot ) Al § pdilie s glea b agiSas dua A Y DA
Sl alsal g il ) 88 cdde 3 jalal) alkal) B cadall 33 gana Jilug (5 g B 5
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M. SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN

INVESTMENT 233-58 (Cambridge University Press, 3rd ed. 2004);

Andrew Guzman, Book Note, The International Law on Foreign Investment,

6 EUR. J. INT’L L. 612, 613-14 (1995).

By ¢("385a") 2 (ICSID) Jafiad) cle jlia 4y geiil (A gal) 38 pall A Lash 3 LEY) sl (V)

Sl oy L A1 JLaii) cile Jha & ATl A gad) dlid) dle ;) cuad 38 pall s LA a5

Jod) O ol Jlafiia) e AU e Jliall 4y pad ABE can oy s AY) J9al) (5 paina g

4 sgaad) iy I8 I V40 ujle VA B plaldl g b Baiaiall gAY Jell Lie

) Ayl B ) ABEDY yaa aladad) o 488 gally VAV Adud 44 a8 o gildlL
colial Jagl 1) %) L@ o g3ad YV AVY/N /Y)Y (g0

http://icsidfiles.worldbank.org/ICSID/ICSID/StaticFiles/basicdoc/partA.ht
m
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G () LgEAAS) AN pdacil) g il et ) Al M) A glAD gaial) daic)
day Ao g dadiial) Lalatdy) cila Y1 Jhe 4liiuy) Elaal) dgal ga A 4 gal)
Non-Precluded 4zibgll 4oild gl pdal) alaly cpiia j¥) citia) 288 (apaail)
O sl g lgad (8l () 90 Al ALY L) cilaleal Measures (NPM)
Gua LgIAAT) AN ) ail) Ay o389 Ao g pia 2S5 (A gall ¢y gAY (A B g ual) A
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The World Bank Group, International Centre for Settlement of Investment
Disputes: ICSID Cases, available at

https://icsid.worldbank.org/en/Pages/cases/AdvancedSearch.aspx

(1) Wailin Wong, Argentina Treasury Attorney: World Bank Claims Could
Reach $80 Billion, DOW JONES INT’L NEWS, Jan. 21. 2005.

b S 5 SR b o) AS 5 0 983 b 385l el a1 plda il (V)
LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc.
v. Argentine Republic, ICSID Case No. ARB/02/1), available at;

https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx? CaseNo=
ARB/02/1

VarA AalaBile fuigdlall Sigsed) Ao



Aol de o /3 O9ratlg (salsedl (Sascadl (19 ull 338t ols- aue
gasea 9t

o Ll Gl IBA) dgatal) g el (o (S 9B Al g Cp paienally gl O Sy
AU L) il laa

O] Agland 4 5 g midn cile) ) Ll () 95 Ladis Jllial) S lnd
daally ddlaial) (5 ) gall c¥lad Alaiud) gf alall aldail) o Bliad) g o gdl)
Lgaial Al Aland) e aadly dduiaal) A1 gall AlSaY) o0 e uay () dalal)
Apalats 51als ALl Laiiu) colahlea 8308 (e Wy jgay aad Al 5 ol jlalindd
G Aduzaal) 4 5al) il ) MASH oy Lalds () jLafitadl ddudaal) J gal) cilalod
Apia gl Al gl) pulail) alSal B T e Basaall g g 7 sacal) CilaaY) aal ¢y
Joaaii W caa ALl g (Lgd DA Banlaall con g 5 ghiaal) Jadly) el Joii S
IOAY 1dgd daut AUl Hlaliia) Badlae o gay A g pa A Addudaal) J gal)
ool

Gl B 22 g Y AT ausatl) A @83 CMES Apdad b 45l At (Bl
S LA Ca daiony () (Say La Lga G yadl g Baalaall £ guaga B gl (gl ¢ gSlAY)
41 Balal) gaadat Ul Cpa o uSl Aabatiy) cila JY) A

(1) See, eg., Treaty Concerning the Reciprocal Encouragement and
Protection of Investment, U.S.-Arg., art. XI, Nov. 14, 1991, S.
TREATY DOC. NO. 103-2 (1993), available at

https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/127/download

(2) Kenneth J. Vandevelde, Of Politics and Markets: The Shifting Ideology
of the BITs, 11 INT’L TAX & BUS. L. 159, 170 (1993).
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“nothing in the context of customary international law or
the object and purpose of the Treaty that could on its own
exclude major economic crises from the scope of article 11.”
i) mllad) a ggda Juail ade asadl) Ln cuagi 488 (A3 o 5 e
aabdal) i Lo W g ¢ smilaal) Apida o) Apaiiat) 9 Asia¥) Jibowal) Ao Al
3 O OSar AgalaiBy) cla ) ela Jia s AY) mllaal) sl G g ¢ S gl
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“if the concept of essential security interests were to be
limited to immediate political and national security concerns,
particularly of an international character, and were to exclude
other interests, for example, major economic emergencies, it
could well result in an unbalanced understanding of article 11.”
Al g Aol gl sl oS AN any G5 o (o) BBV g
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CMS Gas Transmission Company v. The Argentine Republic, ICSID case
no. ARB/01/08, 12 May 2005, para. 359.
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https://investmentpolicy.unctad.org/international-investment-

agreements/treaty-files/3353/download

(3) See Int’l Law Comm’n, Draft Articles on the Responsibility of States for
Internationally Wrongful Acts with Commentaries, art. 25, U.N. Doc.
A/56/10 (2001), available at
http://legal.un.org/ilc/texts/instruments/english/commentaries/9 6
2001.pdf
“Necessity may not be invoked by a State as a ground for precluding
the wrongfulness of an act not in conformity with an international
obligation of that State unless the act: (a) Is the only way for the State
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to safeguard an essential interest against a grave and imminent peril;
and (b) Does not seriously impair an essential interest of the State or
States towards which the obligation exists, or of the international
community as a whole.”); See also Gabcikovo—Nagymaros Project
(Hung. v. Slovk.), I.C.J. 7, 39 (Sep. 25, 1997).
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FOREIGN INVESTMENT IN THE UNITED STATES (CFIUS) (2009),
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(2) 40 Fed. Reg. 20263 (May 7, 1975).
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(4) Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135
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Joshua W. Casselman, China’s Latest “Threat” to the United States: The

Failed CNOOC-Unocal Merger and Its Implications for Exon-Florio and
CFIUS, 17 IND. INT’L & COMP. L. REV. 155, 181-82 (2007).
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“systems and assets, whether physical or virtual, so vital to the United
States that the incapacity or destruction of such systems or assets would
have a debilitating impact on national security.”

(2) USA PATRIOT Act of 2001, Pub. L. No. 107-56, § 1016(¢), 115 Stat. 272
(2001); 42 U.S.C. § 5195¢(e).

“systems and assets, whether physical or virtual, so vital to the United
States that the incapacity or destruction of such systems and assets would
have a debilitating impact on security, national economic security, national
public health or safety, or any combination of those matters.”
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Press Release, Dep’t Homeland Sec., DHS Completes Key Framework for
Critical Infrastructure Protection (May 21, 2007), available at
http://www.dhs.gov/xnews/releases/pr_1179773665704.shtm.
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Homeland Security Presidential Directive 7, para. 15, Dec. 7, 2003,
available at http://www.dhs.gov/xabout/laws/gc_1214597989952.shtm.
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(1) See James A. Lewis, New Objectives for CFIUS: Foreign Ownership,
Critical Infrastructure, and Communications Interception, 57 FED.
COMM. L.J. 457, 468-72 (2005).

LV e bl aa pall B (Y)
(3) 758 F.3d 296 (D.C. Cir. 2014).
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Ivan A. Schlager, Court Finds CFIUS Violated Ralls Corporation’s Due

Process Rights, (Skadden, Arps, Slate, Meagher & Flom LLP, July 17,
2014), available at

https://www.skadden.com/insights/publications/2014/07/court-finds-cfius-
violated-ralls-corporations-due
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“[t]he winds farm sites are all within or in the vicinity of

restricted air space at Naval Weapons Systems Training

Facility Boardman in Oregon.”

(1) Ralls Corp. v. Committee on Foreign Investment in the US, 758 F.3d
296, 319-21 (D.C.Cir. 2014).
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(3) Stephen Dockery, Chinese Wind Company Settles with U.S. in CFIUS
Battle, WALL ST. J. (Oct. 9, 2015, 6:45 PM),
https://blogs.wsj.com/riskandcompliance/2015/10/09/chinese-wind-
company-settles-with-u-s-in-cfius-battle/
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COMM. ON FOREIGN INV. IN THE U.S., ANNUAL REPORT TO

CONGRESS (Dec. 2013), available at:

https://www.treasury.gov/resource-center/international/foreign-

investment/Documents/2013%20CFIUS % 20Annual% 20Report%20PUBL
IC.pdf
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(1) Ralls Corp. v. Committee on Foreign Investment in the US, 758 F.3d
296 (D.C. Cir. 2014), Corrected Brief for Appellant Ralls Corporation
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public/uploads/2014/04/Ralls-Corp.-v.-CFIUS-Brief-for-Appellant-2.pdf
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