Joouad| 4N (ol 03kil§ (oubbidauad] S0 590
The role of artificial intelligence and its
effects on the business relationship

sue)

Olalw sl y dmss o 72
(9 (393N iy gy ALY

5y guad naele — (3 glsed s
Dr.Samir Saad Rashad

Faculty of law
Mansoura university



Olale sl )y daw aw/a (o) AY adall

S| 4 (el o,kilg s blaad] sQadl 499

:padla

dhays el 8 o sl s 580 pelilaaV) oSO 4d el Y Laa
0335 8135 ¢l e Al g Jraall adas A ¢ Jaall (3 3l e dials
Lo s o oelilaa¥) oSl dakil Aasl 0 3e ) sall algall 5 ¢ o3l sl Jacaill 5 ¢ Jlanll
)

A8 ye 35 ) shaiall elilaia¥) oIS il aladiiul Jaad) caalial (e
el e A8 yall 28 JOA (e LaS (i g SV A1 jally oy e o8 5 Jland)
Jie A 358l Gany o @l ST I (5K 38 Lae Jlead) (e il slaall (ga
Apaddl) clibull Gles (8 3ol 5 dua padldl b Sal)

0538 5 Aiad) Al el JSaT e celihia¥) oS Hils lng el

(andl Ay 8 Jlend) LDl e Gyl o 585 5 ¢l

Vary el Audelal Sigsedl s



Olale sl )y daw aw/a (o) AY adall

Abstract

There is no doubt that artificial intelligence has a significant
impact on labor law, especially on the right to work, as well as
work organization and methods such as: recruitment, labor
management, algorithmic dismissal, tasks distributed by artificial

intelligence systems, and so on.

The employer can use advanced artificial intelligence
techniques to monitor workers, which is known as electronic
monitoring. Through this monitoring, a lot of information is
collected about workers, which may have a significant impact on
some basic rights, such as the right to privacy and the right to

protect personal data.

It also shows the impact of artificial intelligence on civil
liability provisions and labor law, and its impact on worker safety

in the work environment.
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(1) Résolution du Parlement européen n® 2020/2012 (INL) du 20 octobre 2020
contenant des recommandations a la Commission concernant un cadre pour
les aspects éthiques de l'intelligence artificielle, de la robotique et des
technologies connexes.
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(1) Pauline T. Kim, Data-Driven Discrimination at Work, 58 WM. & MARY
L. REV., 2017, p. 857.

(2) Alexia Elejalde-Ruiz, The End of the Resume? Hiring is in the Midst of a
Technological Revolution with Algorithms, Chatbots, CHI. TRIB. (July 19,




Olale sl )y daw aw/a (o) AY adall

OIS & elilaa) Sl Aldiall 2 gall 5 calalasinl) of 48 Jlas Y Laas

ala il lae g ey e libaal) oIS Gl O stagall e g chataia g s S Jaal)
DAl g il el

A maa A0 pii g aua JRI el W1 e a5 13

e IS A Aiian 5 cagd AaiDle Y agiillay o ) giall 8 Jland) 5aclue
Dl 5 dad Y Ll 5

2018), https://www.chicagotribune.com/business/ct-biz-artificial-
intelligence-hiring-20180719-story.html.
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Keith E. Sonderling, Do Robots Care About Your Civil Rights?, CHL
TRIB., https://digitaledition.chicagotribune.com/infinity/article _share.aspx?
guid=285d3467-3dbe-49b1-810e-014aefeclale (last visited Sept. 1,
2022); see also Joe McKendrick, Al Adoption Skyrocketed Over the Last 18
Months, HARV. BUS. REV. (Sept. 27, 2021), https://hbr.org/2021/09/ai-
adoptionskyrocketed-over-the-last-18-months).

(1) Alexia Elejalde-Ruiz, The End of the Resume? Hiring is in the Midst of a
Technological Revolution with Algorithms, Chatbots, CHI. TRIB. (July 19,
2018), https://www.chicagotribune.com/business/ct-biz-artificial-
intelligence-hiring-20180719-story.html.

(2) Keith E. Sonderling, How People Analytics Can Prevent Algorithmic Bias,
INT'L ASS'N FOR HUM. RES. INFO. MGMT.,
https://www.ihrim.org/2021/12/howpeople-analytics-can-prevent-
algorithmic-bias-by-commissioner-keith-e-sonderling/ (Sept. 1, 2022).
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(1) Kimberly A. Houser, Can Al Solve the Diversity Problem in the Tech
Industry? Mitigating Noise and Bias in Employment Decision-Making, 22
STAN. TECH. L. REV., 2019, p. 290.

(2) Ifeoma Ajunwa, Algorithms at Work: Productivity Monitoring Applications
and Wearable Technology as the New Data-Centric Research Agenda for
Employment and Labor Law, 63 ST. LOUIS U. L.J. 21, 2018, p. 40-41 .

(3) Joe McKendrick, 4 Adoption Skyrocketed Over the Last 18 Months,
HARV. BUS. REV. (Sept. 27, 2021), https://hbr.org/2021/09/ai-
adoptionskyrocketed-over-the-last-18-months
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(1) William Magnuson, Artificial Financial Intelligence, 10 HARV. BUS. L.
REV., 2020, p.337.

(2) Gary D. Friedman & Thomas McCarthy, A.IL. in Hiring: Potential Pitfalls for
Employers, WEIL (Oct. 20, 2020), https://www.weil.com/articles/ai-in-
hiring-potential-pitfalls-for-employers.

(3) Stephanie Bornstein, Antidiscriminatory Algorithms, 70 ALA. L. REV.,
2018, p. 519.
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(1) § 2000e-2. Unlawful employment practices, 42 USCS § 2000e-2 (Current
through  Public Law 118-19, approved October 6, 2023).

https://advance.lexis.conyapi/document?collection=statutes-legislation&id
=urn:contentltem:8SHT-0712-D6RV-H54J-00000-00-1&context=1516831.

(2) 42 USCS § 12101 ( § 12101. Findings and purpose, 42 USCS § 12101
(Current  through Public Law 118-19, approved October 6,
2023.). https://advance.lexis.com/api/document?collection=statutes-
legislation&id=urn:contentltem:8SHT-0732-D6R V-HOVN-00000-
00&context=1516831.)
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(1) Judy Greenwald, Regulators Target Disability Bias Risks in AI Tools, BUS.
INS. (May 24, 2022),
https://www.businessinsurance.com/article/20220524/NEWS06/912350088/
Regulators-target-disability-bias-risks-in-Al-tools.

(2) Joshua A. Kroll, Joanna Huey, Solon Barocas, Edward W. Felten, Joel R.
Reidenberg, David G. Robinson & Harlan Yu, Accountable Algorithms, 165
U. PA. L. REV,, 2017, p. 633; Maayan Perel & Niva Elkin-Koren, Black
Box Tinkering: Beyond Disclosure in Algorithmic Enforcement, 69 FLA. L.
REV., 2018, p. 181.

(3) Charlotte Jee, A Biased Medical Algorithm Favored White People for
Health-Care Programs, MIT TECH. REV. (Oct. 25, 2019).
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(1) Anupam Chander, The Racist Algorithm?, 115 MICH. L. REV., 2017, p.
1023.
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(1) Mihailis E. Diamantis, Employed Algorithms: a Labor Model of
Corporate Liability for ai, 72 Duke L.J. 797. January, 2023.

(2)MIHAILIS E. DIAMANTIS, EMPLOYED ALGORITHMS: A LABOR
MODEL OF CORPORATE LIABILITY FOR Al, 72 Duke L.J. 797
January, 2023.

(3)Edward L. Rubin, Beneficial Precaution: A Proposed Approach to Uncertain
Technological Dangers, 22 VAND. J. ENT. & TECH. L., 2020, p. 359.
("[T]here will be massive job displacement and a corresponding need to
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retrain unemployed workers for those positions that are available in the new
economy."); Joshua La Bella, Hey Siri, What Is California Doing To
Prepare for the Growth of Artificial Intelligence?, 51 U. PAC. L. REV.,
2020, p. 315.
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(1) Sonia K. Katyal, Private Accountability in the Age of Artificial
Intelligence, 66 UCLA L. REV., 2019, p. 54. ("Algorithms hold tremendous
value. Big data promises significant benefits to the economy, allowing
consumers to find and sort products more quickly, which in turn lowers
search costs.").

(2) Cade Metz, Is Ethical A.I. Even Possible?, N.Y. TIMES (Mar. 1,
2019), https://www.nytimes.com/2019/03/01/business/ethics-artificial-
intelligence.html [https://perma.cc/DLIP-N27]]; see also Frank
Pasquale, Toward a Fourth Law of Robotics: Preserving Attribution,
Responsibility, and Explainability in an Algorithmic Society, 78 OHIO ST.
L.J., 2017, p. 1243.
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(1) Holbrook v. Prodomax Automation Ltd., No. 1:17-cv-219,2021 WL
4260622, at *6 (W.D. Mich. Sept. 20, 2021).

(2) Kate Conger, Uber's Driverless Cars Return to the Road After Fatal Crash,
N.Y TIMES (Dec. 20, 2018),
https://www.nytimes.com/2018/12/20/technology/uber-driverless-cars-
return. html [https://perma.cc/FW22-PT7Q)]
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(1) This is Facebook's unofficial motto and a rallying cry for much of Silicon
Valley. David Kushner, Facebook Philosophy: Move Fast and Break
Things, IEEE SPECTRUM (June 1,
2011), https://spectrum.ieee.org/facebook-philosophy-move-fast-and-break-
things [https://perma.cc/HANK-GCWY].

(2) Mark A. Lemley & Bryan Casey, Remedies for Robots, 86 U. CHI. L. REV.,
2019, p. 1311.

(3) Khari Johnson, Feds Warn Against Discriminatory Hiring Algorithms,
WIRED (May 16, 2022), https://www.wired.com/story/ai-hiring-bias-doj-
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eecc-guidance [https://perma.cc/NEN9-GLTU]; see also Robin
Nunn, Discrimination and Algorithms in Financial Services: Unintended
Consequences of Al, DAVIS WRIGHT TREMAINE LLP (Mar. 6,
2018), https://www.dwt.com/blogs/financial-services-law-
advisor/2018/03/discrimination-and-algorithms-in-financial-

service [https://perma.cc/33KN-NJ4F] (discussing "Al's so called 'white guy
problem").

(1) Enrique Martinez-Miranda, Peter McBurney & Matthew .
Howard, Learning Unfair Trading: A Market Manipulation Analysis from
the Reinforcement Learning Perspective, KING'S COLL. LONDON
(2015), https://arxiv.org/pdf/1511.00740.pdf [https://perma.cc/SEBN-
XFX3]; Renato Zamagna, The  Future of Trading  Belongs
to Artificial Intelligence, MEDIUM (Nov. 15,
2018), https://medium.com/datadriveninvestor/the-future-of-trading-belong-
to-artificial-intelligence-a4d5887cb677 [https://perma.cc/TYX3-Y7WD].

(2) MIHAILIS E. DIAMANTIS, EMPLOYED ALGORITHMS: A LABOR
MODEL OF CORPORATE LIABILITY FOR Al, 72 Duke L.J., 2023, p.
797.

(3) Tom Barratt, Alex Veen & Caleb Goods, How Algorithms Keep Workers in
the Dark, BBC (Aug. 27,
2020), https://www.bbc.com/worklife/article/20200826-how-algorithms-
keep-workers-in-the-dark [https://perma.cc/65KM-HIGC].
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(1) Jacques Bughin, Jeongmin Seong, James Manyika, Michael Chui & Raoul
Joshi, Notes from the Al Frontier: Modeling the Impact of Al on the World
Economy, = MCKINSEY  GLOB. INST. (Sept. 4, 2018),
https://www.mckinsey.com/featured-insights/artificial-intelligence/notes-
from-the-ai-frontier-modeling-the-impact-of-ai-on-the-world-
economy [https://perma.cc/YPN7-YR2L] ("Al has the potential to deliver
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additional global economic activity of around $13 trillion by 2030 . . . . This
amounts to 1.2 percent additional GDP growth per year. If delivered, this
impact would compare well with that of other general-purpose technologies
through history.").

(1) DANIEL CASTRO, MICHAEL MCLAUGHLIN & ELINE CHIVOT,
CTR. FOR DATA INNOVATION, WHO IS WINNING THE AI RACE:
CHINA, THE EU, OR THE UNITED STATES 1 (Aug. 19, 2019),
https://www?2.datainnovation.org/2019-china-eu-us-
ai.pdf [https://perma.cc/XY92-4RM4] ("Many nations are racing to achieve
a global innovation advantage in artificial intelligence (Al) because they
understand that AI is a foundational technology that can boost
competitiveness, increase productivity, protect national security, and help
solve societal challenges.").

(2) IBA Global Employment Institute, Artificial Intelligence and robotics and
their impact on the workplace, 2017.
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(1) Résolution du Parlement européen n® 2020/2012 (INL) du 20 octobre 2020
contenant des recommandations a la Commission concernant un cadre pour
les aspects éthiques de l'intelligence artificielle, de la robotique et des
technologies connexes
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(1)France Stratégie, Intelligence artificielle et travail, dalloz, mars 2018.

(2) M. Peyronnet, L'usage des algorithmes et de I'IA dans le recrutement : une
occasion de (ne) plus discriminer ?,in Intelligence artificielle, gestion
algorithmique du personnel et droit du travail, Dalloz, 2020, p. 139.
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(1) See, Solon Barocas & Andrew D. Selbst, Big Data's Disparate Impact, 104
Calif. L. Rev., 2016, p. 671; Allan G. King & Marko J. Mrkonich, "Big
Data" and the Risk of Employment Discrimination, 68 Okla. L. Rev., 2016,
p. 555; Kevin McGowan, Big Bad Data May Be Triggering Discrimination,
Bloomberg Law (Aug. 15, 2016), https://bol.bna.com/big-bad-data-may-be-
triggering-discrimination/; Dustin Volz, Silicon Valley Thinks It Has the
Answer to Its  Diversity Problem, The Atlantic (Sept. 26,
2014), http://www.theatlantic.com/politics/archive/2014/09/silicon-valley-
thinks-it-has-the-answer-to-its-diversity-
problem/431334/ [https://perma.cc/SUJS-LL36].
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(1)Charles A. Sullivan, Employing Al, 63 Vill. L. Rev., 2018, p. 395.
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(1) Saul Hansell, Google Answer to Filling Jobs Is an Algorithm, N.Y. Times
(Jan. 3, 2007),
http://www.nytimes.com/2007/01/03/technology/03google.html? r=1.
[https://perma.cc/4DAC-KFCS].

(2)Stacy Jones & Jaclyn Trop, See How the Big Tech Companies Compare on
Employee Diversity, Fortune (July 30, 2015),
http://fortune.com/2015/07/30/tech-companies-
diveristy/ [https://perma.cc/N538-PXR4].
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(1) Pauline T. Kim, Data-Driven Discrimination at Work, 5§ Wm. & Mary L.
Rev., 2017, p. 857.

(2)Pauline T. Kim & Sharion Scott, Discrimination in Online Employment
Recruiting, 63 St. Louis U. L.J., 2019, p. 1.

(3) Tephanie Bornstein, Antidiscriminatory Algorithms, 70 Ala. L. Rev., 2018,
p. 519.

(4) Supreme Court of the United States, October 31, 1988, Argued ; May 1,
1989, Decided No. 87-1167
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(Jeffrey Dastin, Amazon Scraps Secret Al Recruiting Tool that Showed Bias
Against  Women, Reuters  Business News  (Oct. 9, 2018),
https://www.reuters.com/article/us-amazon-com-jobs-automation-
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insight/amazon-scraps-secret-ai-recruiting-tool-that-showed-bias-against-
women-id USKCN1MKOS8G [https://perma.cc/QD2P-GSFG].

(1) Jerry Kaplan, Why Your AI Might Be Racist, Wash. Post (Dec. 17, 2018,
2:04 AM), https://www.washingtonpost.com/opinions/2018/12/17/why-
your-ai-might-be-racist/ [https://perma.cc/J6US-8VEN] (demonstrating how
use Google searches display "algorithmic biases," particularly on racial
grounds).
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(1) Sally Quillian Yates, Deputy Att'y Gen., U.S. Dep't of Just., to all
Component Heads & U.S. Att'ys, Individual Accountability for Corporate
Wrongdoing 2 (Sept. 9, 2015) [hereinafter Yates Memorandum].
https://www.justice.gov/archives/dag/file/769036/download [https://perma.c
c/7J5F-2BTM] ("In large corporations, where responsibility can be diffuse
and decisions are made at various levels, it can be difficult to determine if
someone possessed the knowledge and criminal intent necessary to establish
their guilt beyond a reasonable doubt."); Amanda M. Rose & Richard
Squire, Intraportfolio Litigation, 105 NW. U. L. REV., 2011, p. 1679, ("In
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some situations it may be impossible for victims to discover or prove which
particular employees within a firm caused their injuries.").

(1) Mihailis E. Diamantis, The Corporate Insanity Defense, 111 J. CRIM. L. &
CRIMINOLOGY 1, 2021, p. 37.

(2) Brent Fisse & John Braithwaite, The Allocation of Responsibility for
Corporate Crime: Individualism, Collectivism and Accountability, 11
SYDNEY L. REV., 1988, p. 468.

(3) Mihailis E. Diamantis, Functional Corporate Knowledge, 61 WM. &
MARY L. REV., 2019, p. 319.

(4) MIHAILIS E. DIAMANTIS, EMPLOYED ALGORITHMS: A LABOR
MODEL OF CORPORATE LIABILITY FOR Al, 72 Duke L.J., 2023, p.
797.
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(1) Cour de cassation, Chambre sociale, 2 juin 1993, n° 90-44.956.
" L'introduction de nouvelles technologies dans I'entreprise peut constituer
une cause économique de suppression ou transformation d'emploi ou d'une
modification substantielle du contrat de travail."

(2) Cour de cassation, Chambre sociale, 14 mai 1998, n® 96-43.797, n°® 96-
43.798, n° 96-43.799 .

(3) Cour de cassation, Chambre sociale, 17 mai 2006, n° 04-43.022.
(4) Cour de cassation, Chambre sociale, 2 juin 1993, n° 90-44.956.
(5) Cour de cassation, Chambre sociale ,9 octobre 2002, n° 00-44.069.

(3) G. Auzero, D. Baugard et E. Dockes, Droit du travail, coll. « Précis »,
Dalloz, 2020, p. 724.
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(1) Delphine Gardes, Le droit a I'emploi face a l'intelligence artificielle, Droit
social 2021, p. 115.

(2) Delphine Gardes, Le droit a I'emploi face a l'intelligence artificielle, Droit
social 2021, p. 115.

(3) Art. L. 1233-4 " Le licenciement pour motif économique d'un salari¢ ne
peut intervenir que lorsque tous les efforts de formation et d'adaptation ont
¢té réalisés et que le reclassement de l'intéressé ne peut étre
opéré (L. no 2015-990du 6 aoiit 2015, art. 290-1) «sur les emplois
disponibles, situés sur le territoire national dans l'entreprise ou les autres
entreprises du groupe dont l'entreprise fait partie» (Ord. no 2017-1387 du
22 sept. 2017, art. 16) «et dont l'organisation, les activités ou le lieu
d'exploitation assurent la permutation de tout ou partie du personnel».
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(1) Art. L. 6321-1 L'employeur assure l'adaptation des salariés a leur poste de
travail.

Il veille au maintien de leur capacité a occuper un emploi, au regard
notamment de [I'évolution des emplois, des technologies et des
organisations.

Il peut proposer des formations qui participent au développement des
compétences, (L. no 2016-1321du 7 oct. 2016, art. 109) «y compris
numériques,» ainsi qu'a la lutte contre l'illettrisme (L. no 2016-1088 du 8
aotit 2016, art. 40) «, notamment des actions d'évaluation et de formation
permettant l'accés au socle de connaissances et de compétences défini par
décret».

Les actions de formation mises en ceuvre a ces fins sont prévues, le cas
échéant, par le (L. no 2018-771 du 5 sept. 2018, art. 8-1, en vigueur le ler janv.
2019) «plan de développement des compétences» mentionné au lo de l'article
L. 6312-1. (L. no 2016-1088 du 8 aotit 2016, art. 40) «Elles peuvent permettre
d'obtenir une partie identifiée de certification professionnelle, classée au sein du
répertoire national des certifications professionnelles et visant a l'acquisition
d'un bloc de compétences.»: SECTION 1 Obligations de I'employeur et plan de
formation.
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(1) Sylvia Mercado Kierkegaard, Reading Your Keystroke: Whose Mail Is It?,
in Trust Bus 2005 LNCS 3592, 256, 259 ; see also Shelley Wallach, Who's
Info is it Anyway? Employees' Rights to Privacy and Protection of Personal
Data in the Workplace, 23 Int'l J. Comp. Lab. L. & Indus. Rel., 2007, p.195.

(2) Camille L. HZbert, Methods and Extent of Employer Use of Electronic
Monitoring and Surveillance, EMPLOYEE PRIVACY LAW &SECT; 8A-1
(2002).

(3) Sonny S.  Ariss, Computer Monitoring: Benefits and  Pitfalls Facing
Management, 39 Info. & Mgmt., 2002, p. 553.

(4) Paul E. Hash & Christina M. Ibrahim, E-Mail, Electronic Monitoring, and
Employee Privacy, 37 S. Tex. L. Rev., 1996, p. 893.
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(1) Elise M. Bloom et al., Competing Interests in the Post 9-11 Workplace: The
New Line Between Privacy and Safety, 1317 PRACTICING L.
INST./CORP., 2002, p. 303.

(2) LEE  B. BURGUNDER, LEGAL ASPECTS OF MANAGING
TECHNOLOGY, 2nd ed. 2001. p. 493 n.42.

(3) Mike Consol, Industrial Espionage, The Secret Agents of Fortune, BUS. J.
(1998), at http://www.secure-data.com/art9.html.

(4) A. HUGH SCOTT, COMPUTER AND INTELLECTUAL PROPERTY
CRIME: FEDERAL AND STATE LAW 141 (2001); KENNETH S.
ROSENBLATT, HIGH-TECHNOLOGY CRIME, 1995, p. 1-3; Michael R.
Anderson, Identifying Internet Activity, Computer Forensics Goes to Cyber
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Space, at http://www.forensics-intl.com/artipfl.html and Net Threat
Analyzer, at http://www.forensics-intl.com/nta.html.

(1) Monique C.M. Leahy, Recovery and Reconstruction of Electronic Mail as
Evidence, 4 AM. JUR. 3D Proof ofFacts, 2002, p. 1; William
Decoste, Sender Beware: The Discoverability and Admissibility of E-Mail, 2
VAND. J. ENT. L. & PRAC., 2000, p. 79.
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CNIL http://www.cnil.fr (1999).
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(1) Monique C.M. Leahy, Recovery and Reconstruction of Electronic Mail as
Evidence, 4 AM. JUR. 3D Proof ofFacts, 2002, p. 1; William
Decoste, Sender Beware: The Discoverability and Admissibility of E-Mail, 2
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VAND. J. ENT. L. & PRAC., 2000, p. 79 ; See also Strauss v. Microsoft

Corp, 1995 U.S. Dist. LEXIS 7433.
(1) Cf. Milano Tribunal Mar. 26, 1994, in Orient. giur. lav. 23 (1994)., Cf.

Napoli Pretura, Mar. 15, 1990, in Notiz. giur. lav. 226 (1990).
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Andrea Sitzia, Enrico Barraco, PROTECTION OF PRIVACY IN LABOR
RELATIONS: THE ITALIAN CASE WITHIN THE EUROPEAN
DIMENSION, 31 Comp. Lab. L. & Pol'y J. 2010, p. 705.
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(1) Ryan Derousseau , The Tech That Tracks Your Movements at Work, BBC
Ryan Derousseau, The Tech That Tracks Your Movements at Work, BBC
Worklife (June 14, 2017), http://www.bbc.com/capital/story/20170613-the-
tech-that-tracks-your-movements-at-work [https://perma.cc/9TRF-TA7X].

(2) See, e.g., Kaveh Waddell, Why Bosses Can Track Their Employees 24/7,
The Atlantic (Jan. 6, 2017),
https://www.theatlantic.com/technology/archive/2017/01/employer-gps-
tracking/512294/ [https://perma.cc/P3SZ-DYZU].

(3) Ifeoma Ajunwa, Algorithms at Work: Productivity Monitoring Applications
and Wearable Technology, 63 St. Louis U. L.J. 21, 2019, p. 34.

1YY bl Audedlall Sigoedl aea



Olale sl )y daw aw/a (o) AY adall

Bagen ()5S3 elihiaV¥) olSAIL da e aall 48 jall cililee (amy o) S50l (10
LS 5 3 jonall Ay sl Ay U (S e Jlandl A5 el By Loy 3Ly s
Glaza sy 3 ydal) Jread) 3hlie ) Jieal)l J 50 are Gaati o) elilbaY)
oo Uiny wiaall A )l 480 50 agi€ay s el lddll g Lboall ciladll Jie Dl
hall cldle

1ol e Jlad) (8 ol et ;U ALl M ) JSLelI g el il Sy
eeliall o el Jell (JUiall daras e (Bl A0 I 280 4ol algal)
45 y<)) Ay e 5 5le «(Ekso Bionics) &S 3 4dlasl 531l «(Ekso Works)
Sy (3UY) e Bk 033 Y Ledl 1 LaS ALE <l 0¥ ) (0 Lgai e (SS
1ol A e S all e dalall 553 saaall il il (5 50 Jlead) Abilaall 5 3gaY)
aLEl Jual) ad

Sy g el aV) AT ATl e ja sl g Sy oda JS aas
iy Lo sl e Lgd L) a2 o W) Jlae W) e (A ol S5 Lgwlaaiia
e s daa padll 3 Gall el Jhe Jleall Go8a o cagladly Gl e i)
Jlandl (3 58a (o s g (LA (50150 Alaa (A jladll

Amg i) Al 8 VLS (e agd sl elalall (e 2l ST 2l
aadl Calial G ol i€l 28 5al) dgal o (& Jaall Gy gl Filaal

(1) Adam Rogers, We Try a New Exoskeleton for Construction Workers,
Wired (Apr. 28, 2015), https://www.wired.com/2015/04/try-new-
exoskeleton-construction-workers/ [https://perma.cc/624V-HYLA]).

(2) MATTHEW W. FINKIN, PRIVACY IN EMPLOYMENT LAW, 2d ed.

2003, p. 346; Marc A. Sherman, Webmail at Work: The Case for Protection
Against Employer Monitoring, 23 TOURO L. REV., 2007, p. 647.
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Colette Cuijpers, ICT and Employer-Employee Power Dynamics: A
Comparative Perspective of United States' and Netherlands' Workplace
Privacy in Light of Information and Computer Technology Monitoring and
Positioning of Employees, 25 . MARSHALL J. COMPUTER & INFO. L.
37,2007, p.52.

(1) Jordan M. Blanke, The Legislative Response to Employers' Requests for
Password Disclosure, 14 J. High Tech. L.J., 2014, p. 42
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(1) Sylvia Lu, Data Privacy, Human Rights, and Algorithmic Opacity, 110
Calif. L. Rev., December, 2022, p. 2087.
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(2) Charter of Fundamental Rights of the European Union, Dec. 7, 2000, 2000

0.J. (C364).
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(1) Samual D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L.
REV., 1890, p. 193 . Cf Matthew Finkin, Privacy and Employment Law,
(John D.R. Craig), 21 COMP. LAB. L. & POL'Y J., 2000, p. 813.

(2) Elbert Lin, Prioritizing Privacy:. A Constitutional Response to the
Internet,17 Berkeley Tech. L.J., 2002, p. 1085.

s (3 gt Jail aal (a8 Hemg Y adl e gl 3 ia) allall (Dle ) paly Eus (V)
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(The Universal Declaration of Human Rights states: "No one shall be subjected

to arbitrary interference with his privacy, family, home or correspondence, nor

to attacks upon his honour and reputation. Everyone has the right to the

protection of the law against such interference or attacks." Dec. 10, 1948, art.
12, UN. G.A. Res. 217, (IIT 1948).)
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(1) Jay P. Kesan, Cyber-Working or Cyber-Shrinking?: A First Principles
Examination of Electronic Privacy in the Workplace, 54 Fla. L. Rev., 2002,
p. 289.
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(Edwin Robert Cottone, EMPLOYEE PROTECTION FROM UNJUST
DISCHARGE: A PROPOSAL FOR JUDICIAL REVERSAL OF THE
TERMINABLE-AT-WILL DOCTRINE, 42 Santa Clara L. Rev. 1259.)
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(2)See William A. Herbert, The Electronic Workplace: To Live Outside the Law
You Must Be Honest, 12 Emp. Rts. & Emp. Pol'y J., 2008, p. 49; See Robert
Sprague, Survey of (Mostly Outdated) Laws Affecting Workplace
Monitoring, 93 Chi-Kent L. Rev., 2018, p. 221.
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(1)18 USCS § 2510 § 2510. Definitions, 18 USCS § 2510 (Current through
Public Law 118-19, approved October 6, 2023.).
https://advance.lexis.com/api/document?collection=statutes-legislation&id
=urn:contentltem:8SG9-5042-D6RV-H108-00000-00&context=1516831.

(2) § 1030. Fraud and related activity in connection with computers, 18 USCS §
1030 (Current through Public Law 118-19, approved October 6, 2023).
https://advance.lexis.com/api/document?collection=statutes-legislation&id
=urn:contentltem:614F-TNJ3-GXJ9-32KF-00000-00&context=1516831.

(3)See William A. Herbert, The Electronic Workplace: To Live QOutside the
Law You Must Be Honest, 12 Emp. Rts. & Emp. Pol'y J. 49 (2008); See
Robert Sprague, Survey of (Mostly Outdated) Laws Affecting Workplace
Monitoring, 93 Chi-Kent L. Rev., 2018, p. 221.

(4) § 2511. Interception and disclosure of wire, oral, or electronic
communications prohibited [Caution: See prospective amendment note
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below.], 18 USCS § 2511 (Current through Public Law 118-19, approved
October 6, 2023.).
https://advance.lexis.com/api/document?collection=statutes-
legislation&id=urn:contentltem: 8 TKW-WC52-8T6X-72S6-00000-
00&context=1516831.

(DIfoema Ajunwa, Kate Crawford, & Jason Schultz, Limitless Worker
Surveillance, 105 Cal. L. Rev., 2017, p. 736.

(2) § 2701. Unlawful access to stored communications, 18 USCS § 2701
(Current through Public Law 118-19, approved October 6, 2023).
https://advance.lexis.com/api/document?collection=statutes-legislation&id
=urn:contentltem:8TKW-WBP2-D6R V-H4N5-00000-
00&context=1516831.
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(1)Crispin, 717 F.Supp.2d at 991; Pietrylo v. Hillstone Restaurant Group, No.
06-5754-FSH, 2008 WL 6085437, at 1-2 (D.N.J. July 25, 2008); see
also Christopher J. Borchert, Fernando M. Pinguelo & David
Thaw, Reasonable Expectations of Privacy Settings: Social Media and the
Stored Communications Act, 13 Duke L. & Tech. Rev. 36 (2015); Patricia
Sanchez Abril, Avner Levin & Alissa Del Riego, Blurred Boundaries:
Social Media Privacy and the Twenty-First-Century Employee, 49 Am. Bus.
L.J. 63, 83, 87 (2012).

(2) Ifoema Ajunwa, Kate Crawford, & Jason Schultz, Limitless Worker
Surveillance, 105 Cal. L. Rev., 2017, p. 736.

(3)Robert Sprague, Survey of (Mostly Outdated) Laws Affecting Workplace
Monitoring, 93 Chi-Kent L. Rev., 2018, p. 221 .
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(1) United States Court of Appeals for the Third Circuit, June 23, 2003, Argued
; December 10, 2003, Filed No. 01-2921

(2) United States District Court for the Northern District of llinois, Eastern
Division May 25, 2016, Decided; May 25, 2016, Filed Case No. 1:15-cv-
9880

https://advance.lexis.com/api/document?collection=cases&id=urn:contentlt
em:5JVP-XV51-F04D-70FT-00000-00&context=1516831.

(3) § 1030. Fraud and related activity in connection with computers, 18 USCS §
1030 (Current through Public Law 118-19, approved October 6,
2023.). https://advance.lexis.com/api/document?collection=statutes-
legislation&id=urn:contentltem:614F-TNJ3-GXJ9-32KF-00000-
00&context=1516831.
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(1)United States District Court for the Northern District of Illinois, Eastern
Division May 25, 2016, Decided; May 25, 2016, Filed Case No. 1:15-cv-
9880

https://advance.lexis.com/api/document?collection=cases&id=urn:contentlt
em:5JVP-XV51-F04D-70FT-00000-00&context=1516831.

(2)Ifoema  Ajunwa, Kate Crawford, & Jason Schultz, Limitless
Worker Surveillance, 105 Cal. L. Rev., 2017, p. 736.
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(1) Barbara Crutchfield George et al., U.S. Multinational Employers:
Navigating Through the "Safe Harbor" Principles to Comply with the EU
Data Privacy Directive, 38 AM. BUS. L.J., 2001, p. 735.

(2) Convention for the Protection of Human Rights and Fundamental Freedoms,
Nov. 4, 1950, art. 8, para. 1, 213 U.N.T.S. 221.

Al (3 siall o) yial eliac W1 Jgall (e caldali 5 AEEY) o3g0 255 5Y) Aa3Y) 5aalea (b yin

e e (a eaiall
(TREATY ESTABLISHING THE EUROPEAN COMMUNITY, Feb. 7
1992, O.J. (C 224) 1 (1992).
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(1) Niemietz v. Germany, 16 Eur. Ct. H.R. 97 (1992), available
at: http://cmiskp.echr.coe.int.

(2) Halford v. United Kingdom, 24 Eur. Ct. H.R. 523 (1997).

(3) CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN
UNION, art. 7, Dec. 7, 2000, O.J. (C 364) 1 (2000).

(4) Dagg v. Canada (Minister of Finance), [1997] 2 S.C. R. 403, para. 65 (Can.).
Canada is also a party to the International Covenant on Civil and
Political Rights.
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(1) Referring to La Forest's quote in R. v. Dyment [1988] 2 S.C.R. 417, para. 28
(Can.), the Canadian Privacy Commissioner stated, "To me that's almost
self-evident: How can we be truly free if our every move can be watched,
our every activity known, our every preference monitored?" George
Radwanski, Speech at the Spanish Data Protection Authority and Latin-
American Centre of Data Protection Conference (May 20, 2002), available
at: http://www.privcom.gc.ca/speech/02_05_a 020520 _e.asp.
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(1) Stefano Rodota, Elaboratori Elettronici e Controllo Sociale (1973); S.
Simitis, Crisi dell'Informazione Giuridica ed Elaborazione Elettronica dei
Dati (1977); see also Hugh Collins, Employment Law, in Clarendon Law
Series (2003).

ULl Alea 058 ol (i Yo L (10Y) ady g padl o5l (e 153130l ()

(5) DSe YA el B3 pall Y0 Y 0 /V/Y 0 s ddpad il

(3) Danielle Keats Citron & Frank Pasquale, The Scored Society: Due Process
for Automated Predictions, 89 WA. L. REV., 2014, p. 1.; Natalie
Ram, Innovating Criminal Justice, 112(4) NW. U. L. REV., 2018, p. 659;
Rebecca Wexler, Life, Liberty, and Trade Secrets, 70 STAN. L. REV.,
2018, p. 1343.
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(1) Data Privacy Directive, Council Directive 95/46/EC, 1995 O.J. (L 281)
[hereinafter EU Privacy Directive].

(2) The Guidelines are a set of non-binding rules for handling electronic data
approved by members of the OECD, including the U.S. See Guidelines on
the Protection of Privacy and Transborder Flows of Personal Data, OECD
Doc. 58 (Sept. 23, 1980), available at http://www.oecd.org [hereinafter
OECD Guidelines].

(3) See Convention for the Protection of Individuals with Regard to Automatic
Processing of Personal Data, Jan. 28, 1981, Europ. T.S. No. 108, available
at http://conventions.coe.int/treaty/EN/cadreprincipal.htm
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(1) Sandrine Mathon & Jean-Paul Macker of Commission Nationale de
I'Informatique et des Libertes (CNIL), Cyber-Surveillance in the
Workplace 5 (Feb. 5, 2002), available at
http://www.privacyexchange.org/tbdi/EU_HR/cnilcybersurv.doc

(2) Edward  Hertenstein, Electronic Monitoring in ~ the = Workplace:  How
Arbitrators Have Ruled, 52 DISP. RESOL. J., 1997, p. 36, 37.
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e ¥ Clacal 4 siie e 235 5l el

el sall 310 (bl s Bagaad) @il G 5 i 0 sassY) OIS 1)
A8 el 5 Jeal) S (3 A e dly (3lahy Lad il 13a a5 a5 5Y) sy (Jd
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(1) See Article 29  Working  Document on  the  Surveillance
of Electronic Communications in the Workplace, 6 (May 29,
2002), available
at http://europa.eu.int/comm/internal _market/privacy/docs/wpdocs/2002/wp
55_en.pdf [hereinafter, WPD 2002].
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(1) The EU Privacy Directive was supplemented in 2002 by Directive
2002/58/EC concerning the processing of personal data and protection of
privacy in the electronic communications sector. See Council Directive
202002/58 of the European Parliament and of the Council of 12 July 2002
concerning the processing of personal data and the protection of privacy in
the electronic communications sector, 2002 O.J. (L 201) 37/EC, available
at http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexapi!prod! CELE
Xnumdoc&lg=EN&numdoc=32002L0058 &model=guichett

(2) Tracie B. Loring, An Analysis of the Information Privacy Protection
Afforded by the European Union and the United States, 37 Tex. Int'l L.J.,
2002, p. 421.
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(HMIHAILIS E. DIAMANTIS, EMPLOYED ALGORITHMS: A LABOR
MODEL OF CORPORATE LIABILITY FOR Al, 72 Duke L.J., 2023, p.
797.
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(1) Onuf v. Nikon, Arret No. 4164 (Fr. Oct. 2, 2001).
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o Al Janll 058 e Art. L. 1121-1 53 Lgdae s (1)

(2) Art. L. 1121-1 Nul ne peut apporter aux droits des personnes et aux

libertés individuelles et collectives de restrictions qui ne seraient pas

justifiées par la nature de la tdche a accomplir ni proportionnées au but
recherché.
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(Ord. no 2007-329 du 12 mars 2007, ratifiée par L. no 2008-67 du 21 janv.
2008).

(1) Article 8 of the Workers Statute in the Italian text disposes as follows, "sulle
opinioni politiche, religiose o sindacali del lavoratore nonche su fatti non
rilevanti ai fini della valutazione dell'attitudine professionale del
lavoratore." Italian Personal Data Protection Code, Legislative Decree No.
196 (1993) (Italy) [hereinafter Privacy Code].

i padll 138 daa i )

Andrea Sitzia, Enrico Barraco, PROTECTION OF PRIVACY IN LABOR

RELATIONS: THE ITALIAN CASE WITHIN THE EUROPEAN

DIMENSION, 31 Comp. Lab. L. & Pol'y J., 2010, p. 705.
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Euractiv, ler déc. 2021, https://www.euractiv.fr/section/economie/news/la-
presidence-du-conseil-de-lue-propose-des-changements-importants-a-la-
proposition-de-loi-sur-lia/.

(1) Comm. Europ., 21 avr. 2021, COM(2021) 206 final, art. 3, 2).

(2) P. europ., 20 oct. 2020, 2020/2012(INL), préc., art. 4, g).
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(1) Cette qualification s'applique a « toute personne physique ou morale qui, de
maniére continue, définit les caractéristiques de la technologie et fournit des
données ainsi qu'un service de soutien en amont essentiel et exerce donc
¢galement un certain contréle sur le risque lié a I'exploitation et au
fonctionnement du systéme d'TA », Résolution 2020/2014(INL), préc., art.
3, ).

(2) Dir. 85/374/CEE, préc., art. 3, § 1.

(3) Comm. europ., 21 avr. 2021 COM(2021) 206 finals, préc., consid. 53.
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(1) OLIVER WENDELL HOLMES, JR., THE COMMON LAW 106-07 (Harv.
Univ. Press 2009).

(2) Rebecca Crootof, The Internet of Torts: Expanding Civil Liability Standards
To Address Corporate Remote Interference, 69 DUKE L.J. 2019, p. 583,
(noting that "[i]ncreasing corporate liability may chill innovation" and
calling on the legislature to weigh the costs and benefits of
expanding liability for internet-based torts).

(3) ONNIG H. DOMBALAGIAN, CHASING THE TAPE: INFORMATION
LAW AND POLICY IN CAPITAL MARKETS, 2015, p. 16 (describing
how automated systems increase the liquidity of data and information flows
in securities trading); Terrence Hendershott, Charles M. Jones & Albert J.
Menkveld, Does Algorithmic Trading Improve Liquidity, 91 J. FIN., 2011,
p. 1, 3, ("We find that [algorithmic trading] does in fact improve liquidity
for large-cap stocks.").

VIve  aalaxBily fudgdlal Sigoed) Ao



Olale sl )y daw aw/a (o) AY adall

<A @WW ;@Uﬂ Jlaall

aal) Al N A g diad (O g s ) s Jae Liagl (o Alaadl 23
:\JJLC‘)_I”S.:L@Jﬁéﬁ@@\dﬁdid}ddﬂ)}@\lﬁwuﬁb%gu\
G el e Slad Al L laia) 231 58 a1 a0 5 pouse Al 58 Cogas g Sy
s o gudt Ladic da8 gidll ye cle Y delaia) Cadlsill

LS 0 plany (g pemall Llaadl 55 8l et o gaal gl (e
oS IS5 Alaal) 5y ) s iy of il (e Aaa ) s8N ) )

G M) iy J el jae (e O sSi 4] ARa 5 Lgpas JAY) 5aY) Jal
g Aoyl S8l s ((Jlae V) laal ) agale eadll ple ) Alladl | shaie
i) o JS o ada e
+A gi\AY) ao ) ghl) gkl o B a8l 1 waldd) Ll

G laia) Gl LS o Lale ) ,3ST & il gl ~Olay) S LS
Aaiadl jabadll asf ga Gla s jiiall Cal V) J8 e Jorall 4 jlae () LS o
O 2 3all (it ) 5255 28 Gl Hd) sl e SV ldl as¥ o LS (JSLa
Ol il 5 Jae Y Glancal Ji (e daa jladll

(1) John Hasnas, The Centenary of a Mistake: One Hundred Years
of Corporate Criminal Liability. 46 AM. CRIM. L. REV., 2009, p.1329.

(2) Zywicki, Rent-Seeking, Crony Capitalism, and the Crony Constitution, 23
SUP. CT. ECON. REV. 2015, p. 77.
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(1) Spyros Makridakis, The Forthcoming Artificial Intelligence (Al) Revolution:
Its Impact on Society and Firms, 90 FUTURES 46, 2017, p. 50.

(2)MIHAILIS E. DIAMANTIS, EMPLOYED ALGORITHMS: A LABOR
MODEL OF CORPORATE LIABILITY FOR Al, 72 Duke L.J. 2023, p.
797.

(3) Danielle Keats Citron, Technological Due Process, 85 WASH. U. L. REV.,
2008, p. 1249 (arguing the importance of algorithmic transparency).,
Hannah Bloch-Wehba, Access to Algorithms, 8 FORDHAM L. REV.,
2020, p. 1265 (arguing that the law of access could help promote
algorithmic transparency).

(4) Pauline T. Kim, Auditing Algorithms for Discrimination, 166 U. PA. L.
REV., 2017, p. 189.
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(1) A. Bensamoun et G. Loiseau, L' intelligence artificielle : faut-il 1égiférer ?,
D. 2017, p. 581.

(2) Montesquieu, De l'esprit des lois, 1748, Livre XXIX, Chap. XVI.
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(1) L. Andreu (dir.), Des voitures autonomes, Une offre de loi, Dalloz, 2018.

(2) C. Radé, France, in P. Lokiec, S. Robin-Olivier, S. Deakin et C. Radé, Droit
du travail et responsabilité civile (1re partie), RDT 2007, p. 748.
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(1) Résolution du Parlement européen n°® 2020/2014 (INL) du 20 octobre 2020.

contenant des recommandations a la Commission sur un régime de
responsabilité civile pour 1'intelligence artificielle
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(1) Art. 1242 (Ord. no 2016-131 du 10 févr. 2016, art. 2, en vigueur le ler oct.
2016). On est responsable non seulement du dommage que I'on cause par
son propre fait, mais encore de celui qui est causé par le fait des personnes
dont on doit répondre, ou des choses que 1'on a sous sa garde.
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(2) Matthieu Poumaréde, Intelligence artificielle, responsabilité civile et droit
du travail, Droit social 2021, p. 146.
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(HMIHAILIS E. DIAMANTIS, EMPLOYED ALGORITHMS: A LABOR
MODEL OF CORPORATE LIABILITY FOR Al, 72 Duke L.J., 2023, p.
797

2y 27 Am Jur 2d Employment Relationship § 356 (2023).
https://advance.lexis.comy/api/document?collection=analytical-materials&id
=urn:contentltem:69J3-TYN1-JJK6-S1KV-00000-00&context=1516831.

"The respond eat superior doctrine states generally that an employer or principal
is vicariously liable for the torts or conduct of its employees or agents that are
work-related. Under the theory of respond eat superior, an employer can be
held vicariously liable for an employee's tortious act against the person or
property of a third party in the transaction of the employer's business Respond
eat superior liability extends to cases where the risk was one that may fairly
be regarded as typical of or broadly incidental to the enterprise undertaken by
the employer. The principles of respond eat superior apply when the claim is
based in tort or negligence and the plaintiff alleges that the employer is liable
for the conduct of an employee because the employee was acting within the
scope of employment. Under such circumstances, the law imputes the
employee's wrong to the employer without requiring the fault or knowledge of
the employer. Otherwise stated, under the respond eat superior doctrine, an
employer is vicariously liable for the negligence of an agent or employee
acting within the scope of his or her agency or employment, although the
principal or employer has not personally committed a wrong.
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Observation: A corporation is vicariously liable only where some employee acts
with the requisite intent to impute an intentional tort to the corporation; when
the employer is a corporation, the particular employee must possess the
requisite state of mind to prove an intentional tort for the employee's tort to be
imputed to the corporation. "

(1) Par ex., Cass, Civ. 2e, 14 juin 1995, n°® 93-19.188, Bull. civ. II, n° 185.
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(1) Comp. L. Mazeau, Intelligence artificielle et responsabilité civile : le cas des
logiciels d'aide a la décision en matiére médicale, Revue pratique de la
prospective et de I'innovation, n° 1, 2018. 38.
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(1) G. Loiseau et M. Bourgeois, Du robot en droit a un droit des robots, préc.,
spéc. n° 12.
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(1) A. Lucas, La responsabilité civile du fait des choses immatérielles, in Mél.
P. Catala, Litec, 2001, p. 817 ; E. Tricoire, La responsabilité du fait des
choses immatérielles, in Mél. P. le Tourneau, Dalloz, 2008, p. 983.
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(2) G. Loiseau et M. Bourgeois, Du robot en droit a un droit des robots, préc.,
spéc. n° 12.
(3) P. le Tourneau, Dalloz action Droit de la responsabilité et des contrats,
2021/2022, n° 2221.44.
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(1) Expert Group on Liability and New Technologies, New Technologies
Formation, Liability for Artificial Intelligence and other emerging digital
technologies, nov. 2019 ; Commission européenne, Rapport sur Iles
conséquences de l'intelligence artificielle, de I'Internet des objets et de la
robotique sur la sécurité et la responsabilité, févr. 2020.
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(1) Dir. 85/374/CEE du 25 juill. 1985 relative au rapprochement des
dispositions législatives, réglementaires et administratives des Etats
membres en matiére de responsabilité du fait des produits défectueux, JO L
210, 7 aolt 1985, p. 29.
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(D)Art. 1245-10 (Ord. no 2016-131 du 10 févr. 2016, art. 2, en vigueur le
ler oct. 2016) Le producteur est responsable de plein droit & moins qu'il ne
prouve:

1o Qu'il n'avait pas mis le produit en circulation;

20 Que, compte tenu des circonstances, il y a lieu d'estimer que le défaut
ayant causé le dommage n'existait pas au moment ou le produit a été mis
en circulation par lui ou que ce défaut est né postérieurement;

30 Que le produit n'a pas été destiné a la vente ou a toute autre forme de
distribution;"

40 Que I'état des connaissances scientifiques et techniques, au moment ou il
a mis le produit en circulation, n'a pas permis de déceler I'existence du
défaut;

500u que le défaut est dii a la conformité du produit avec des régles
impératives d'ordre législatif ou réglementaire.
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(1)A. Bensamoun et G. Loiseau, La gestion des risques de I'intelligence
artificielle . De 1'éthique a la responsabilité , préc., spéc. n° 19.

(2) Mihailis E. Diamantis, The Body Corporate, 83 LAW & CONTEMP.
PROBS., 2021, p.133.
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(1)Mihailis E. Diamantis, The Extended Corporate Mind: When Corporations
Use Al To Break the Law, 91 N.C. L. REV., 2020, p. 893.

(2) KEVIN PETRASIC, BENJAMIN SAUL, JAMES GREIG, MATTHEW
BORNFREUND & KATHERINE LAMBERTH, WHITE & CASE,
ALGORITHMS AND BIAS: WHAT LENDERS NEED TO KNOW 1
(2017), https://www.whitecase.com/sites/whitecase/files/files/download/
publications/algorithm-risk-thought-leadership.pdf [https://perma.cc/RQ4Z-
PPLM] ("[A] perfectly well-intentioned algorithm may inadvertently
generate biased conclusions that discriminate against protected classes of
people."); Barocas & Selbst, supra note 19, at 729 ("[E]rrors may . . . be the
result of entirely innocent choices made by data miners.").

(3) Résolution du Parlement européen n°® 2020/2014 (INL) du 20 octobre 2020
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contenant des recommandations a la Commission sur un régime de
responsabilité civile pour 1'<intelligence artificielle .

(1)L. Szuskin, Intelligence artificielle et responsabilité, CCE juin 2018. 7 s.
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(2) A. Bensoussan, Droit des robots : science-fiction ou anticipation ?, D. 2015,

p. 1640., S. Choné-Grimaldi et Ph. Glaser, Responsabilité¢ civile du fait
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du robot doué d' intelligence artificielle : faut-il créer
une responsabilité robotique ?, CCC 2018. Alerte 1.

()M. Delvaux (rapp.), Rapport contenant des recommandations a Ila
Commission concernant des régles de droit civil sur la robotique, 27 janv.
2017, PE582, 2015/2103(INL), spéc. n°® 59.

(2)Résolution du Parlement européen contenant des recommandations a la
Commission concernant des régles de droit civil sur la robotique, 16 févr.
2017, 2015/2103(INL).

(3) Résolution du Parlement européen sur une politique industrielle européenne

globale sur I'<intelligence > < artificielle > et la robotique, 12 févr. 2019,
2018/2088(INI).
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(1) Rapport contenant des recommandations a la Commission européenne sur
un régime de responsabilité civile pour 1'intelligence artificielle, 5 févr.
2020, 2020/2014(INL), spéc. exposé des motifs : « Les systémes d'IA
modernes sont des systémes comme les autres et n'ont rien a voir avec les
robots humanoides de science-fiction. Toute discussion dont I'objectif serait
de donner une personnalité juridique aux systémes d'IA est donc vaine ». V.,
égal., Suggestions, pt 10, ou le rapport « recommande de ne pas accorder a
1" intelligence artificielle une personnalité juridique propre ».

(2) G. Loiseau, La personnalité juridique des robots, une monstruosité juridique,
JCP 2018, n° 22, p. 597 ; G. Loiseau et M. Bourgeois, Du robot en droit a
un droit des robots, JCP 2014, n°48, doctr. 1231 ; B. Dondero,
L' intelligence artificielle, vers un statut autonome?, Revue Droit &
Affaires 2018, n°15, 12 ; F. Rouviére, Le robot-personne,
ou Frankenstein revisité, RTD civ. 2018, p. 778.
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(1) N. Mathey, Les droits et libertés fondamentaux des personnes morales de
droit privé, RTD civ. 2008, p. 205.

(2)G. Loiseau, Des robots et des hommes, D. 2015. 2369 ; A. Mendoza-
Caminade, Le droit confronté a l'intelligence artificielle des robots : vers
I'émergence de nouveaux concepts juridiques ?, D. 2016, p. 445.
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(1) Christophe Lachieze, Intelligence artificielle : quel modéle de responsabilité
?, Dalloz, IP/IT, 2020, p. 663.

(2) J.-S. Borghetti, L'accident généré par I' intelligence artificielle autonome,
JCP, 2017, n® spécial, Le droit civil a I'ére numérique, spéc. n° 41 ; G.
Loiseau, La personnalité juridique des robots, une monstruosité juridique,
préc.
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(1) Art. 1242 (Ord. no 2016-131du 10 févr. 2016, art. 2, en vigueur le
ler oct. 2016) On est responsable non seulement du dommage que 1'on
cause par son propre fait, mais encore de celui qui est causé par le fait des
personnes dont on doit répondre, ou des choses que I'on a sous sa garde.

Toutefois, celui qui détient, a un titre quelconque, tout ou partic de
l'immeuble ou des biens mobiliers dans lesquels un incendie a pris naissance
ne sera responsable, vis-a-vis des tiers, des dommages causés par cet
incendie que s'il est prouvé qu'il doit étre attribué a sa faute ou a la faute des
personnes dont il est responsable.

Cette disposition ne s'applique pas aux rapports entre propriétaires et
locataires, qui demeurent régis par les articles 1733 et 1734 du code civil .

Le pére et la mére, en tant qu'ils exercent l'autorité parentale, sont
solidairement responsables du dommage causé par leurs enfants mineurs
habitant avec eux.

Les maitres et les commettants, du dommage causé par leurs domestiques
et préposés dans les fonctions auxquelles ils les ont employés;

Les instituteurs et les artisans, du dommage causé par leurs éléves et
apprentis pendant le temps qu'ils sont sous leur surveillance.

La responsabilité ci-dessus a lieu, & moins que les pére et mére et les
artisans ne prouvent qu'ils n'ont pu empécher le fait qui donne lieu a cette
responsabilité.

En ce qui concerne les instituteurs, les fautes, imprudences ou négligences
invoquées contre eux comme ayant caus¢ le fait dommageable, devront étre
prouvées, conformément au droit commun, par le demandeur, a
l'instance. — Dispositions transitoires, V. Ord. no 2016-131 du 10 févr.
2016, art. 9, ss. art. 1386-1.
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(HMIHAILIS E. DIAMANTIS, EMPLOYED ALGORITHMS: A LABOR
MODEL OF CORPORATE LIABILITY FOR Al, 72 Duke L.J., 2023, p.
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(2) Cour de cassation, Chambre sociale, 25 novembre 2015, n° 14-24.444.

(2) Art. L. 4121-1 " L'employeur prend les mesures nécessaires pour assurer la
sécurité et protéger la santé physique et mentale des travailleurs.

Ces mesures comprennent:

lo Des actions de prévention des risques professionnels (Ord. no 2017-
1389 du 22 sept. 2017, art. 2-50) «, y compris ceux mentionnés a l'article
L. 4161-1x»;

20 Des actions d'information et de formation;
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30 La mise en place d'une organisation et de moyens adaptés.

L'employeur veille a I'adaptation de ces mesures pour tenir compte du
changement des circonstances et tendre a I'amélioration des situations
existantes."

(Code du travail, Ord. no 2007-329du 12 mars 2007; ratifiée
par L. no 2008-67 du 21 janv. 2008)

(1) Art. L. 4121-2 L'employeur met en ceuvre les mesures prévues a l'article
L. 4121-1 sur le fondement des principes généraux de prévention suivants:
lo Eviter les risques;
20 Evaluer les risques qui ne peuvent pas étre évités;
30 Combattre les risques a la source;
40 Adapter le travail a I'nomme, en particulier en ce qui concerne la
conception des postes de travail ainsi que le choix des équipements de
travail et des méthodes de travail et de production, en vue notamment de
limiter le travail monotone et le travail cadencé et de réduire les effets de
ceux-ci sur la santé;
50 Tenir compte de I'état d'évolution de la technique;
60 Remplacer ce qui est dangereux par ce qui n'est pas dangereux ou par ce
qui est moins dangereux;
70 Planifier la prévention en y intégrant, dans un ensemble cohérent, la
technique, 1'organisation du travail, les conditions de travail, les relations
sociales et l'influence des facteurs ambiants, notamment les risques liés au
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harcelement moral» (L. no 2012-954 du 6 aoiit 2012) «et au harcélement
sexuel, tels qu'ils sont définis aux articles L. 1152-1 et L. 1153-
1 (L. no 2016-1088 du 8 aouit 2016, art. 5) «, ainsi que ceux liés aux
agissements sexistes définis a l'article L. 1142-2-1»;

80 Prendre des mesures de protection collective en leur donnant la priorité
sur les mesures de protection individuelle;

90 Donner les instructions appropriées aux travailleurs. — [A4nc. art. L. 230-
2, 1]
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(1) Cour de cassation, Chambre sociale, 30 janvier 2019, n® 17-28.905, Cour de
cassation, Chambre sociale, 6 mars 2019, n® 17-31.161.

(3) 1. Wildhaber, Répercussions juridiques de la robotique et de l'intelligence
artificielle sur le lieu de travail, in J.-P. Dunand, P. Mahon et A. Witzig
(dir.), La révolution 4.0 au travail, Shultess, 2019.
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§ 2510. Definitions, 18 USCS § 2510 (Current through Public Law 118-19,
approved October 6, 2023). https://advance.lexis.com/api/document?
collection=statutes-legislation&id=urn:contentltem:8SG9-5042-D6R V-
H108-00000-00&context=1516831.

(2) Ifeoma Ajunwa, Kate Crawford & Jason Schultz, Limitless Worker
Surveillance, 105 CALIF. L.REV., 2017, p. 735 .
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tracking device to determine the location of a person without their
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electronically monitoring employees without prior notice.

VIANA alatBe Busgdlal Sigsed) Ao



Olale sl )y daw aw/a (o) AY adall

e Jsanll Jal e Leale 48 sally Gl | 538 5 45 SV 481 jally () 5d ya
Al

s Jbaall dudls ol) Jitagl) A28 .0

S (Al 33 sama dpdals 5 iy Jlead) (e ALBIL Cad 48 o) (S L Llle
Gllay) (A sa38 due oy ol Lellae 5 Lepila o pliaid) e Jee V) laal
Sl

b ol Jia Jleadl (e 5y 251 il g dalial) Jandl a3 4l8 o LS
i) ¥ ane Goiady Glaty Lad o)y Janll aalia el 5 ilagladl dai ]
Gladyal 515 ia A g IV A8 el aldail g pumdll o GRS A sl i e
Oddall a5 i sla

Gl gl 5 Janll a8 8l shaal) e s ol Adda LSH) (Ko Y 4 LS
adimse ST il s 3 gaad) Jlead) (N Jasns e 5 chasiall LY I b i
il gl @ 55wy Al e Al gk by dgal gl Ll Jlaal

LY Sl 8 el G ) A el 8 bl ane (ol celly ) dELal
oS A Rl e 8 ane e (il s 3 gead) Jlanl) Jgean ) saaial
3osha ST Aads I eled) Jeay Lae cdlad) el i O Ledde alaicY)

= Osobal e s i et 3l Gl e agaedl o) Gl ddaaal i maasl ()
o eduadl HAT Jee cialia ol o5l G JUEAY) 6 Y (S e el 8 ¢lgilaaine

DMeed Y sl sl s edlld e Yoy SRV 055
Alana Semuels, What Amazon Does to Poor Cities, ATLANTIC (Feb. 1, 2018),
https://www.theatlantic.com/business/archive/2018/02/amazon-warehouses-
poor-cities/552020/ [https://perma.cc/QTIE-FPYN].

1rya el Audedlal Sigoedl aea



Olale sl )y daw aw/a (o) AY adall

1A 1) Gaeen il g Sl L) TG

O el Aand o lgil (85 S Ay ja Juandl Gl (S5 501 (G 53LEN iy
oy Jlaall Jead JlaeW) Clacal e € I Jeow lae ddue Sl cosa Jlaall
(Ll e Y 5 LUl 4S5 3a¥) LY ol aen 8 oaliY] Gaas Al 8 aglis
Ol sall 5 Jaall ol A ) Ca Jae 8B 3535 ia Sl

GSasd @D GDA e ety Jue ale dgagare Al a4l dlld ey
LY e s sn sl Y Jlaall Jhad Jaall GilaaY

AadlSa Gl B A At )l e ol gill 305 gall) Cule LY any (45 3
el sl Gl e Jlaad) daxd ol Jandl ol e jhas il g ¢l
O iall 5 Gl Jia

aniys gl s il gil) QU a8y 2308 Jaa 611 B ol i
(Dalail) 13g] (5 aeS el 4 o glall) e S

(V) Jared Odessky, A New Moment for Wrongful Discharge Law, ONLABOR
(July 16, 2020), https://onlabor.org/a-new-moment-for-wrongful-discharge-
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(2) William R. Corbett, "You're Fired!": The Common Law Should Respond
with the Refashioned Tort of Abusive Discharge, 41 BERKELEY J. EMP.
&LAB. L. 63, 77 (2020). In addition, anti-retaliation statutes prohibit
employers from firing employees for retaliatory reasons, such as to punish
an employee for filing a complaint with a regulatory agency.

(3) Jonathan Fineman, The Vulnerable Subject at Work: A New Perspective on
the Employment At-Will Debate, 43 SW. L.REV., 2013, p. 275.
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(1) Richard Epstein, In Defense of the Contract at Will, 51 U. CHI. L. REV.,
1984, p. 947.

(2) Larry A. Dimatteo, Robert C. Bird & Jason A. Colquitt, Justice,
Employment, and the Psychological Contract, 90 OR. L. REV., 2011, p.
449.
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(1) Daniel J. Libenson, Leasing Human Capital: Toward A New Foundation for
Employment Termination Law, 27 BERKELEY J. EMP. & LAB. L., 2006,
p- 111, ("A steady stream of criticism has flowed from the legal academy . .
. . The precise nature of the criticism varies, but an important common
denominator is that the at will rule essentially gives employers an
unchecked right to impose devastating economic and personal harms on
undeserving individuals."); see also Frank J. Cavico, Employment at Will
and Public Policy, 25 AKRON L. REV., 1991, p. 497, ("Given the
considerable disparity in economic power and bargaining positions between
employers and employees, particularly large corporate employers, and the
employer's chiefly unchecked control over the terms and conditions of the
employment relation, abuses in the treatment of employees naturally
arise.").

(2)SHARON BLOCK &BENJAMIN SACHS, CLEAN SLATE FORWORKER
POWER, CLEAN SLATE FOR WORKER POWER: BUILDING A JUST
ECONOMY AND DEMOCRACY, 2019, p. 47 ("When employees know
that they can be discharged at will -- for nearly any reason at all -- they
rightly come to fear displeasing their employer. Indeed, in an at-will regime,
workers learn that displeasing their employer can mean the end of their
ability to support themselves and their families.").

VYYY ol Audelal Sigsedl s



Olale sl )y daw aw/a (o) AY adall

Alaiall ol 5 Al G led) dandl Claal (e callati 1 cae ) g3l o3a
O AN 8 5l s e ae b (o) (S cJland) 5 il sall Juad i Jaslly

RSP
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