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(12) Article L. 7111-de Code de la propriété intellectuelle, publié au Journal officiel du

3 juillet 1992, Version en vigueur au 22 octobre 2015: «La marque de fabrique, de
commerce ou de service est un signe susceptible de représentation graphique servant
a distinguer les produits ou services d'une personne physique ou morale. Peuvent
notamment constituer un tel signe: a) Les dénominations sous toutes les formes
telles que: mots, assemblages de mots, noms patronymiques et géographiques,
pseudonymes, lettres, chiffres, sigles; b) Les signes sonores tels que: sons, phrases
musicales; c¢) Les signes figuratifs tels que: dessins, étiquettes, cachets, lisiéres,
reliefs, hologrammes, logos, images de synthése; les formes, notamment celles du
produit ou de son conditionnement ou celles caractérisant un service; les
dispositions, combinaisons ou nuances de couleursy.
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(13) Pascale Tréfigny, Les signes olfactifs ne sont définitivement plus pour demain,
revue de Propriété industrielle, Mars 2003, n°3, Commentaire. 19, p. 1.
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http://www.internationallawoffice.com/Id.cfm?newsletters-ref774.

(17) Ralf sieckmann v Deutsches patent-und markenamt, court of justice of the

European communities judgment of the court of 12 December 2002,case c-
27300/,reports of cases:2002 1-11737 Awvailable at: http://curia.europa.eu/juris/
showpdf.jsf?text=&docid=47585&pageindex=0&doclang=en&mode=Ist&dir=&
occ=first&part=1&cid=18617.
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(18) First Council Directive 89104//EEC of 21 December 1988 to approximate States
relating to trade marks.

(19) Paul Leo Carl Torremans, Trademark Law: Is Europe Moving Towards an Unduly

Wide Approach for Anyone to Follow the Example?, Journal of Intellectual
Property Rights, March 2005, volume 10, p.130.

(20) Decision of the Third Board of Appeal of Office for Harmonization in the Internal

Market (OHIMD 5 December 2001 in Case R 7113-1999/: "The Board is of the
view that smells, considered in the abstract, may be capable of becoming accepted
in trade as an independent means of distinguishing between under takings within the
meaning of this provision. Although olfactory marks are not expressly mentioned in
Article 4 in Community trade mark regulation Council, it is clear from the wording
thereof that the list of certain forms of trade mark is given merely by way of
example and does not preclude other kinds of trade mark. This has been recognized
repeatedly by the Office's Boards of Appeal, for example in relation to color marks.
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The wording of Article 4 CTMR also admits the interpretation that smell signs are
registrable in theory". Available at: http://www.copat.de/markenformen/wrp2002/
wrpl0.pdf.

(21) Community trade mark regulation Council, Regulation (EC) No 2072009/of 26

February 2009on the Community trademark, Official Journal of the European
Union, 242009/3/. Article 4: A Community trade mark may consist of any signs
capable of being represented graphically, particularly words, including personal
names, designs, letters, numerals, the shape of goodsor of their packaging, provided
that such signs are capable of distinguishing the goods or services of one
undertaking from those of other undertakings.

(22) Jean-Christophe Troussel and Pieter Van der Broecke, is European trademark law

getting in good shape?, fragrance as trademark, International Trademark
Association, The Law Journal of the International Trademark Association,
Trademark Reporter 2003, volume 93, No.l. p.1069. Available at:
http://www.inta.org/TMR/Documents/Volume%2093/vol93 no5 a4.pdf.
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(23) Decision of the Third Board of Appeal of Office for Harmonization in the Internal
Market (OHIM), 5 December 2001 in Case R 7113-1999.
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(25) Lure Marino, A vos marques, préts, partez!, revue de propriété industrielle, n°6,
juin 2015, alerte 44.

(26) Regulation (EC) No 2424/2015/ of the European Parliament and of the Council of
16 December 2015 amending Council Regulation (EC) No 2072009/ on the
Community trade mark and Commission Regulation (EC) No 286895/
implementing Council Regulation (EC) No 4094/ on the Community trade mark,
and repealing Commission Regulation (EC) No 286995/ on the fees payable to the
Office for Harmonization in the Internal Market (Trade Marks and Designs),
Official Journal of the European Union, L 3412015/12/24 21/.Available at:
http://eur-lex.europa.eu/legal-ontent/EN/TXT/PDF/uriCELEX:32015R2424&
from=EN.

(27) Regulation (EC) No 2424 / 2015 of the European Parliament and of the Council of

16 December 2015,article 4: “An EU trade mark may consist of any signs, in
particular words, including personal names, or designs, letters, numerals, colours,
the shape of goods or of the packaging of goods, or sounds provided that such signs
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are capable of: b) being represented on the Register of European Union trademarks,
("the Register"), in a manner which enables the competent authorities and the public
to determine the clear and precise subject matter of the protection afforded to its
proprietor”.

(28) Trademark Act of 1946, ("LANHAM ACT"), 15 U.S. Code Chapter 22,

Subchapter III-Construction and definitions, § 1127: The term "trademark" includes
any word, name, symbol, or device, or any combination thereof™.

(29) Trademark Act of 1946, ("LANHAM ACT"), 15 U.S. Code Chapter 22,

Subchapter I1I-Construction and definitions, § 1127: The term "trademark" includes
any word, name, symbol, or device, or any combination thereof™.
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(30) Trademark Act of 1946, ("LANHAM ACT"), 15 U.S. Code Chapter 22,

Subchapter I-The Principal Register, § 1052 (§ 2)-Trademarks registrable on
principal register; concurrent registration, (¢) Consists of a mark which: (1) when
used on or in connection with the goods of the applicant is merely descriptive or
deceptively mis descriptive of them...

(31) James E. Hawes, fragrance as trademark, the law journal of the international
trademark association, trademark reporter1989, Vol. 79, no. 2, p. 143.
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