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The role of good faith principle during the contracting stages

Abstract

The principle of good faith in contracting is based on dealing with
honesty, integrity and honor between both parties, which makes that
principle complementary to the principle of justice. This research deals
with the principle of good faith before concluding the contract, that
includes contractual negotiations between the two parties, which imposes
two basic matters on both of them.

First: informing and inquiring about all aspects of the contract.

Second: expressing the will to conclude the contract.

The research also addresses the legal basis of good faith principle
while the contractual negotiations and the forms of its breach, as well as
explaining the consequences of breaching this principle while the
negotiation stage, as implementing the principle of good faith in the said
stage represents great importance that even requires the intervention of the
legislator to maintain the contractual balance through imposing legal
obligations on the both parties to overcome the imbalance that may arise
during the negotiation stage as a result of the difference in the legal

positions of the contracting parties.
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:The principle of good faith, contract, contractual relationship
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« celle des parties qui connait une information dont I’importance est déterminante ":

pour le consentement de 1’autre doit I’en informer dés lors que, 1égitimement, cette
derniére ignore cette information ou fait confiance a son cocontractant..... »
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(58) D. Mazeaud, la réforme du droit francais des contrats, 2010, 44, R.J.T., 243 cite
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(64) Art 1104 "Les contrats doivent étre négocies, formes et exécutés de bonne foi.
Cette disposition est d ordre public".
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H. Lmoquen, good faith in Scots law of contract an undisclosed Principe?
In A.D.M. Forte ed. good faith in contract and property law, Hart publishing, Exford,
1999, 5 -37, p. 4 — 13, P. Ancel. p. 97.
(72) Cass. Com. 20 mars 1992, JCP, 1993, 11, 17543, note, J. Schmidt, cite par B.
Jaluzat. n 1285, p. 363.

(73) CA, Versailles, 21 septembre, 1995, RTD, civ. Obs. J. Mastre, cite par B. Jaluzat,

op. n 1286, p. 364.
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(75) B, Fauvarque, Rutgers, Tallon & Vogenaure, Cases, materials and Text on
Contract law, UK: Hart Publications, 2010, p. 376.

(76) This article provides that “It is contrary to good faith and fair dealing, in particular,
for a party to enter into or continue negotiations with no real intention of reaching
an agreement with the other party.



(77) This article provides that “It is bad faith, in particular, for a party to enter into or
continue negotiations when intending not to reach an agreement with the other
party”.

(78) S J Burton, Breach of Contract and the Common Law Duty to Perform in Good
Faith, 94-2 Harvard law Review, 1980, p.369.
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J. Cartwright, et al, Reforming the French Law of Obligations: Comparative
Reflections on the Avant-projet de réforme du droit des obligations et de la
prescription, 2009, p.42.
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reach anagreement”.
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(85) R.J.P. Kottenhagen, From Freedom of Contract to Forcing Parties to Agreement.
On the Consequences of Breaking Off Negotiations in different Legal Systems,
Journal of the University of Baltimore Center for International and Comparative
Law, 2006,p. 61.

(86) illustration No. 2 to article 2.1.15 of the UNIDROIT Principles
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(ph) Le Tourneau, La rupture des négociations, RTD. civ, 1998, p.488.

(90) Jourdain, La bonne foi, Report Francais, "journée louisianaises", Travaux de
l'association Henri Capitant, TXLIII, Litec, 1992, p.131.
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C.A Paris, 28 Sept. 1976, (J) Schmidt-Szalewki, négociation et conclusion de contrats,
Dalloz, Patis, 1982, p.32.
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